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a Supreme Court of the District of Coluknbia. 

In Equity. 

No. 53117. 

Central Hanover Bank and Trust Company, a Body 
Corporate, and Frank Wolfe, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Properties, Inc., a BodV Corporate, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cjourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


1—6011a 
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W. BISSELL THOMAS ET AL. VS. 


1 Filed July 14, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 53117. 

Central Hanover Bank and Trust Company, a Bodv Cor- 
porate, 70 Broadway, New York, and Frank Wolfe, 70 
Broadway, New York, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Properties, Inc., a Body Corporate, 

Defendant. 


Bill of Complaint for Foreclosure of Mortgage, Appoint¬ 
ment of Receiver , and Other Relief. 

To the Honorable Justices of the Supreme Court of the Dis¬ 
trict of Columbia, holding an equity court: 

Central Hanover Bank and Trust Company, a corpora¬ 
tion created by and existing under the laws of the State 
of New York and a citizen of said State, and Frank Wolfe, 
a citizen of the State of New York and a resident of Mer¬ 
rick, County of Nassau, State of New York, and hereinafter 
referred to as the “plaintiffs,” bring this their bill in their 
capacity as Trustees, as hereinafter set forth, against Ward- 
man Real Estate Properties, Inc., a corporation created 
by and existing under the laws of the State of Maryland 
and a citizen of said State. 

I. The plaintiff, Central Hanover Bank and Trust Com¬ 
pany, is a corporation organized and existing under and by 
virtue of the laws of the State of New York, having its 
principal office for the transaction of business in the City 
and County of New York, State of New York, and is a 
citizen of said State. 

II. Upon information and belief, the defendant, Ward- 
man Real Estate Properties, Inc., is a corporation organized 

and existing under and by virtue of the laws of the 
2 State of Maryland, having its principal office for the 
transaction 1 of business in the City of Washington, 
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CENTRAL HANOVER BANK & TRUST CO. I)T AL. 

District of Columbia, and is a citizen of said State. The 
said defendant is sued in its own right. 

III. Heretofore, on or about the 27th day of September, 
1928, the defendant, Wardman Real Estate Properties, Inc., 
for its lawful corporate purposes and in the Exercise of its 
powers under the laws of the State of Maryland, and in 
accordance with resolutions duly passed and adopted by its 
stockholders and by its Board of Directors at respective 
meetings thereof dulv called and held, dulv authorized the 
issuance of its bonds to an aggregate principal amount not 
exceeding $1 (>,000,000 at any one time outstanding, such 
bonds to be issued in one or more series, to be determined 
from time to time by its Board of Directors, except as to 
the first three series then provided to consist of a series of 
such bonds known and designated as “First and Refunding 
Mortgage Gold Bonds, 6VL>% Series due 1931 ’ ’ (hereinafter 
called Bonds of the First Series) in an aggregate principal 
amount of $4,000,000, a series of such bonds known and des¬ 
ignated as “First and Refunding Mortgage Gold Bonds, 
(>V- 2 % Series due 1938” (hereinafter called Bonds of the 
Second Series) in an aggregate principal amount of $3,- 
000,000, and a series of such bonds known aijd designated 
as “First and Refunding Mortgage Gold Bonds, 6M>% 
Series due 1948” (hereinafter called Bonds jof the Third 
Series) in an aggregate principal amount of ^4,000,000, all 
of the bonds of said three series to be dated as bf September 
1, 1928, and to be payable on the first day of Sep- 

3 tember, 1931, the first day of September, 1938, and 
the first day of September, 1948, respectively, unless 

previously redeemed, purchased for the Sinking Fund or 
declared due as therein and in the mortgage j securing the 
same provided, to bear interest at the yate of 6Y>% 

4 per annum, payable semi-annually on th|e first day of 
March and September in each year at! the office of 

Halsey, Stuart & Company, Inc., in the City of New York, 
or at the option of the bearers or registered holders thereof, 
at the office of Halsey, Stuart & Company, Inc., in the City 
of Chicago, Illinois, and to be payable, both as to principal 
and interest, in gold coin of the United States of America, 
of or equal to the then standard weight and fipeness, with¬ 
out deduction for any tax or other Governmental charge 
(except succession and inheritance taxes and such portion 
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of anv United States Federal Income Tax as shall be in 
* 

excess of two per cent (2%) per annum) which the said 
Wardman Heal Estate Properties, Inc., or the said Halsey, 
Stuart & Company, Inc., or the Trustees under the mort¬ 
gage hereinafter mentioned might be required or permitted 
to pav thereon or to retain therefrom bv virtue of anv 
present or future law or ordinance or requirement of the 
United States of America or of any State, County, Munici¬ 
pality or other taxing authority therein. Each of such bonds 
so authorized further contained the provision that it should 
not be valid or become obligatory for any purpose until the 
said bond should have been authenticated by the certificate 
endorsed thereon, duly signed by Central Union Trust Com¬ 
pany of New Yoilk, as Corporate Trustee, or its successor 
in the trust. 

IV. On or about the 27th day of September, 1928, said 
Wardman Real Estate Properties, Inc., in order to secure 
the payment of the principal and interest of the said bonds 
according to their tenor and effect, and pursuant to appro¬ 
priate resolutions duly passed and adopted by its stock¬ 
holders and by its Board of Directors at respective meet¬ 
ings thereof duly,called and held, duly made and executed 
under its corporate seal and delivered to Central Union 
Trust Company of New York and the said Frank 
5 Wolfe, as Trustees, and its and his successors and 
assigns, a certain Indenture of Mortgage and Deed 
of Trust bearing date as of September 1, 1928, known as its 
First and Refunding Mortgage, and hereinafter sometimes 
referred to as the “mortgage.” The mortgage was duly 
executed, acknowledged and delivered in all respects in con¬ 
formity with law.i Said mortgage, after its execution and 
delivery as aforesaid, was duly recorded in the City of 
Washington, District of Columbia on the 27th day of Sep¬ 
tember, 1928, among the land records of the District of 
Columbia in Liber 6227 at folio 45 et seq., as provided by 
law, the said City of Washington, District of Columbia be¬ 
ing the City and District wherein the said Wardman Real 
Estate Properties, Inc., had at the time its principal place 
of business, and being the City and District wherein all of 
the properties mentioned and described in said mortgage 
were situate. A copy of said mortgage is hereto attached, 
marked “Exhibit A” and hereby made a part hereof. 
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In and by said mortgage Wardman Real Instate Proper¬ 
ties, Inc., granted, bargained, sold, aliened, remised, re¬ 
leased, conveyed, warranted, pledged, mortgaged, hypothe¬ 
cated, effected, enfeoffed, confirmed, assigned, transferred 
and set over unto Central Union Trust Coirjpany of New 
York and the said Frank Wolfe, as Trustee, and its and 
his successors and assigns in the trust thereby created, the 
premises and property described in said mortgage, situate 
in the City of Washington, District of Columbia, as more 
fully appears by the exhibit hereto attached knarked 44 Ex¬ 
hibit A.” 

V. On or about the 20th day of April, 1929, the said 
Wardman Real Estate Properties, Inc., in order further to 
secure the payment of the principal and interest of the 
bonds issued and to be issued under the said mortgage ac¬ 
cording to their tenor and effect, and pursuant to appro¬ 
priate resolutions of its Board of Directors, duly made 
and executed under its corporate seal and delivered 
6 to the said Central Union Trust Companv of New 
York and the said Frank Wolfe, as Trustees, and 
its and his successors and assigns in the trust, a certain 
supplemental indenture of mortgage and Deed of Trust 
bearing date as of April 20, 1929, and hereinafter some¬ 
times referred to as the “supplemental mortgage.” The 
supplemental mortgage was duly executed, Acknowledged 
and delivered in all respects in conformity with law. Said 
supplemental mortgage, within ten days aft^r its execu¬ 
tion, acknowledgement and delivery, as aforesiid, was duly 
recorded in the City of Washington, District of Columbia 
on the 30th day of April, 1929, among the land records of 
the District of Columbia in Liber 6316 at folio 269 et seq. 
as provided by law, the said City of Washington, District 
of Columbia being the Citv and District wherein the said 
Wardman Real Estate Properties, Inc., had at the time its 
principal place of business, and being the City and District 
wherein all the properties mentioned and described in said 
supplemental mortgage were located. A copy of said sup¬ 
plemental mortgage is hereto attached, marked “Exhibit 
B ’ ’ and hereby made a part hereof. 

In and by said supplemental mortgage saikl Wardman 
Real Estate Properties, Inc. granted, bargained, sold, war¬ 
ranted, pledged, mortgaged, hypothecated, effected, con- 
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firmed, assigned, transferred and set over unto the said 
Central Union Trust Company of New York and the said 
Frank Wolfe, as Trustees, and its, his and their successors 
and assigns in the trust, the property described in said sup¬ 
plemental mortgage located in the City of Washington, Dis¬ 
trict of Columbia, as more fully appears by the Exhibit 
hereto attached, marked “Exhibit B.” 

VI. The said Central Union Trust Company of New York 
was, at the time of said conveyance and transfer, duly au¬ 
thorized and empowered to hold in trust the property 

7 conveved and transferred to it and/or its co-Trustee 
as above set forth, and to accept and execute the trust 
expressed and declared in the said mortgage and in the 
said supplemental mortgage, and the said Trustees duly 
accepted the trusts created by the said mortgage and the 
said supplemental mortgage and did join in the execution 
thereof to evidence such acceptance. 

VII. On or about May 15, 1929, the said Central Union 
Trust Company of New York merged into itself the Han¬ 
over Bank of the City of New York, a banking corporation 
then dulv organized and existing under the laws of the State 
of New York, and became Central Hanover Bank and Trust 
Company and by reason of said merger and pursuant to 
Section 18 of Article XV of said mortgage (reference to 
which is hereby made) became and was and still is the Cor¬ 
porate Trustee under said mortgage, duly authorized and 
empowered to hold in trust the property conveyed and 
transferred in the trusts as above set forth, and to accept 
and execute the aforesaid trusts. 

VIII. Plaintiffs are informed and believe that since the 
date of said mortgage the mortgagor company has acquired 
certain other property, rights and interests which have be¬ 
come subject to the lien of said mortgage, and for the proper 
protection and enforcement of the rights of the holders of 
bonds and coupons secured by said mortgage, it is neces¬ 
sary for the mortgagor company to account to the plaintiffs 
in this suit for all property, rights and interests owned by 
the mortgagor company at the date of the execution and 
delivery of said mortgage and for all property, rights and 
interests subsequently acquired by the mortgagor company 
in order that the said property, rights and interests, or so 
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much thereof as is subject to the lien of said mortgage, may 

he so declared and decreed bv this Honorable Court. 

* 

IX. Subsequent to the execution and delivery of said 
mortgage and in pursuance of the provisions thereof 

8 there has been duly released from the lien thereof 
a portion of Lot No. 2 in Square No. 2106 in Harry 

Wardman and Thomas P. Boone’s subdivision of part of 
“Pretty Prospect,” referred to in Granting Clause Sixth of 
the mortgage, said portion of said Lot No. 2 being described 
as follows: 

“Part of Lot Two (2) in Square Twenty-one hundred and 
six (2106) in Harry Wardman and Thomas P. Bones Sub¬ 
division, as per plat recorded in Liber No. 68 fcjlio 95 of the 
Records of the Office of the Surveyor of the! District of 
Columbia described as follows: Beginning for |the same on 
the Westerly line of Connecticut Avenue at the most North¬ 
erly corner of said lot, and running thence South Twelve 
(12) degrees Forty-eight (48) minutes Thirty-five (35) sec¬ 
onds West with the West line thereof, Twenty-seven and 
thirty-eight hundredths (27.38) feet to the Northerly line 
of Devonshire Place, as dedicated and shown! on plat re¬ 
corded in Liber 86 folio 30 of the aforesaid Sutwevor’s Of- 

► 

fice Records; thence North Sixty-five (65) degrees Thirty- 
four (34) minutes East with a prolongation of said North¬ 
erly line, Sixteen and fifty-seven hundredths (16.57) feet 
to said line of said Avenue; thence North Twenty-four (24) 
degrees Twenty-six (26) minutes West with said Avenue 
Twenty-one and eight tenths (21.8) feet to tjhe place of 
beginning. ’ ’ 

On or about May 26, 1931, the property known as High¬ 
lands Apartments, described in Granting Clause 

9 Fourth of said mortgage, was sold by National Sav¬ 
ings and Trust Company, trustee, upon i;he foreclos¬ 
ure of an underlying mortgage or deed of tijust on said 
property from Harry Wardman, Thomas P. Bones and 
James D. Hobbs, as joint tenants, to said National Savings 
and Trust Company, Trustee, dated October 7, 1927. 

X. The said mortgage was and is the proper act and deed 
of the said Wardman Real Estate Properties, Inc., and was 
authorized, made and delivered in all respects jin conform¬ 
ity with law, and the same was and is a valid conveyance, 
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assignment and pledge of the mortgaged property for the 
purposes therein stated, and is a valid agreement, binding 
upon the mortgagor company and the said Central Hanover 
Bank and Trust Company and said Frank Wolfe, and now 
constitutes a valid and subsisting lien upon the mortgaged 
property therein described and/or referred to, except as 
set forth in Paragraph IX hereof, and upon so much of the 
property referred to in Paragraph VIII hereof as may be 
decreed to be subject to the lien of said mortgage. 

XI. The said supplemental mortgage was and is the 
proper act and deed of said Wardman Real Estate Proper¬ 
ties, Inc., and was authorized, made and delivered in all 
respects in conformity with law, and the same was and is 
a valid conveyance, assignment and pledge of the property 
therein described and/or referred to, and is a valid agree¬ 
ment, binding upon said mortgagor company and the said 
Central Hanover Bank and Trust Company and said Frank 
Wolfe, and now constitutes a valid and subsisting lien upon 
the property therein described and/or referred to, in ac¬ 
cordance with the provisions of said supplemental mort¬ 
gage. 

XII. Upon the execution and delivery of said mortgage, 
said Wardman Real Estate Properties, Inc. duly made and 
executed $4,000,000 principal amount of Bonds of the First 
Series, $3,000,000 principal amount of Bonds of the Second 

Series, $4,000,000 principal amount of Bonds of the 
10 third Series. Thereafter Wardman Real Estate 

Properties, Inc. for its lawful corporate purposes and 
in the exercise of its powers under the laws of the State 
of Maryland, and in accordance with resolutions duly passed 
and adopted by its Board of Directors at meetings thereof 
dulv called and held, from time to time duly made and exe- 
cuted an additional $159,500 principal amount of Bonds of 
the First Series, an additional $97,000 principal amount of 
Bonds of the Second Series and an additional $93,500 prin¬ 
cipal amount of Bonds of the Third Series. The aggregate 
principal amount of said bonds so executed was therefore 
$11,350,000 of which $4,159,500 were Bonds of the First 
Series, $3,097,000 were Bonds of the Second Series and 
$4,093,500 were Bonds of the Third Series. All of said 
Bonds were duly authenticated by the certificate endorsed 
thereon being duly signed by Central Union Trust Company 
of New York or Central Hanover Bank and Trust Company, 
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and all of said bonds, as plaintiffs are informed and believe, 
were duly issued by the said Wardman Real Estate Proper¬ 
ties, Inc., for a valid consideration and in accprdance with 
the provisions of said mortgage. 

Of said $11,350,000 principal amount of Bonds so issued 
as aforesaid, $387,000 principal amount thereof have been 
retired as follows: 

$88,000 principal amount of Bonds of the First Series 
were retired and cancelled upon the issue of .$44,000 prin¬ 
cipal amount of Bonds of the Second Series and $44,000 
principal amount of Bonds of the Third Seines, in lieu 
thereof; 

$165,500 principal amount of Bonds of the Second Series 
were retired and cancelled through operation of the Sinking 
Fund provided for Bonds of the Second Series; and 
$133,500 principal amount of Bonds of the Third Series 
were retired and cancelled through the operation of the 
Sinking Fund provided for Bonds of the Third Series, 

leaving an aggregate principal amount of $4,071,500 of 
Bonds of the First Series, an aggregate principal 

11 amount of $'2,931,500 of Bonds of the Second Series 
and an aggregate principal amount of $3,960,000 of 

bonds of the third series, or an aggregate principal amount 
of $10,963,000 of bonds of all three series, not out- 

12 standing in the hands of divers persons,j firms and/ 
or corporations who are now the owners ^nd holders 

thereof for value, all of which said bonds have been and 
now are the lawfully created, valid and enforceable obliga¬ 
tions of Wardman Real Estate Properties, Inc. and entitled 
to the security of said mortgage and said supplemental 
mortgage. 

XIII. In and by Article XII of said mortgage, it is pro¬ 
vided, among other things, as follows (the word “Bonds” 
referring to the bonds issued under and secuijed by said 
mortgage, and the words “Corporate Trustee” referring 
to the said Central Union Trust Company of New York 
or Central Hanover Bank and Trust Company): 

“Section 1. In case one or more of the following events, 
herein called ‘events of default’, shall happen, that is to 
say (a) default shall be made in the payment of the prin¬ 
cipal of any of the Bonds, or any part thereof, when and as 
the same shall become due and payable, whether |at the date 
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of maturity therein named, by proceedings for redemption 
or otherwise as therein or herein provided (b) default shall 
be made in the payment of the principal of any of the under¬ 
lying bonds outstanding in the hands of the public, or any 
part thereof, when and as the same shall become due and 
payable, or (c) default shall be made in the payment of the 
interest on the bonds herebv secured, or anv of them, as 
and when the same shall become due, and any such default 
shall continue for a period of thirty days, or (d) default 
shall be made in the payment of the sums, or any of them, 
provided herein or in any supplemental indenture for the 
purposes of any sinking fund or sinking funds with respect 
to any series of Bonds for which a sinking fund is provided, 
and such default shall continue for a period of sixty days, or 
(e) default shall be made in the due observance or perform¬ 
ance of any other of the covenants, promises or agree¬ 
ments on the part of the Company contained herein or in the 
Bonds or in any supplemental indenture, or referred to 
herein or therein, to be kept and performed (except those 
contained in section S of Article II hereof), and any such 
default or defaults shall continue for a period of sixty days 
after written notice thereof from the Corporate Trustee, or 
from the holders of twenty-five per cent, in amount of the 
Bonds then outstanding, shall have been delivered to the 
Company, or (f) by the decree of a court of competent juris¬ 
diction, the Company shall be adjudicated a bankrupt, or, 
by order of such a court, a receiver or receivers shall be 
appointed of the property of the Company upon the appli¬ 
cation of any creditor in an insolvency or bankruptcy pro¬ 
ceeding or other creditors’ suit, and any such decree 
13 or order shall have continued unstayed on appeal, or 
otherwise, and in effect for a period of thirty days, 
or (g) the company shall file a petition in voluntary bank¬ 
ruptcy or shall make an assignment for the benefit of cred¬ 
itors or shall consent to or not contest the appointment of 
a receiver or receivers of all or any substantial part of its 
property, or (h) the affairs of the Company shall, without 
the consent of the Corporate Trustee (which may be given 
or withheld in its absolute discretion without liability to 
any one), be placed directly or indirectly in the coritrol of 
any committee of creditors; then and in any such case the 
Corporate Trustee may, and upon the request in writing of 
the holders of at least twenty-five per cent in amount of the 
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Bonds at the time outstanding, shall, by written notice to 
the Company, declare the principal of all the blonds hereby 
secured, together with all accrued and unpaid interest there¬ 
on, due and payable, and the same shall thereupon become 
immediately due and payable, anything in thjis mortgage 
or in the Bonds outstanding hereunder contained to the 
contrary notwithstanding: * * * 

“Section 3. In case one or more of the events of default 
shall happen and be continuing, the Trustees may, and upon 
being requested in writing by the holders of at l^ast twenty- 
five per cent, in amount of said Bonds then Outstanding, 
and upon being properly i-demnified against costs and ex¬ 
penses which may be incurred by acting in pursuance of 
such request, shall * * * (2) proceed by suit, or suits 

at law or in equity, as the Corporate Trustee may be ad¬ 
vised by counsel, to enforce the payment of said Bonds 
and/or the interest thereon, and to foreclose this mortgage, 
and to sell the mortgaged property under the judgment or 
decree of any court or courts of competent jurisdiction. 
The rights of entry or sale hereinbefore conferred upon 
the Trustees or either of them are intended as cumulative 
remedies, and shall not be deemed to deprive the Trustees 
or either of them of any legal, equitable or statutory remedy 
or remedies by judicial proceedings appropriate to enforce 
the conditions, covenants and terms of this mortgage; and 
the employment of any remedy hereunder, or otherwise, 
shall not prevent the concurrent employment of any other 
appropriate remedy or remedies now or hereafter exist- 
ing. 

14 “Section 4. In case the Trustees or either of them 
shall proceed by suit or suits at law or in equity after 
default, as above provided, the Trustee or Trustees, as the 
case may be, shall be entitled to have the mortgaged prop¬ 
erty sold by a judicial sale under the order or decree 0 f a 
court or courts of competent jurisdiction, for or toward 
the satisfaction of the principal and interest due or owing 
on the then outstanding Bonds, issued under or entitled to 
the benefit of the security of this mortgage, and for the en¬ 
forcement of the rights, liens and securities of tlje Trustees 
and the bondholders, and shall be entitled, pending any 
such suit or proceedings, to a receivership of the franchises 
and properties and of the rents, earnings, revenues, issues, 
profits, and income of the Company, whether the mortgaged 
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property shall or shall not be adequate and sufficient to pay 
and satisfy the Bonds then outstanding. And the Company, 
for itself, its successors and assigns, hereby agrees to waive, 
and does hereby absolutely and irrevocably waive and re- 

* mr * 

linquish the benefit and advantage of any and all valuation, 
stay, appraisement, redemption or extension law or laws 
now existing, or which may hereafter be passed by any 
State or bv the District of Columbia, or bv the United States 
which, but for this provision, agreement and waiver, might 
be applicable to any sale under the provisions of this mort¬ 
gage or the order of decree of any court or courts.” 

“Section 6. At any sale of the mortgaged property 
whether made by virtue of the powers hereinbefore granted 
or by judicial authority, the same may be sold in one par¬ 
cel as an entirety, or in such parts as the Corporate Trus¬ 
tee shall determine or as the holders of at least a majority 
in principal amount of the Bonds then outstanding here¬ 
under shall request and specify in a written instrument exe¬ 
cuted bv such holders. * * * ” 

XIY. According to the tenor of the Bonds of the First 
Series, Bonds of the Second Series and Bonds of the Third 
Series, and of the coupons appurtenant thereto, and accord¬ 
ing to the tenor of the mortgage, a semi-annual instalment 

i v ■ v " / 7 

of interest at th6 rate of 6 l /> c /e per annum became due and 
payable on March 1, 1931, and plaintiffs are informed and 
believe that demand was duly made at one of the places 
named in the mortgage and in the bonds for the payment 
of said instalment of interest, or some part thereof. Plain¬ 
tiffs are further informed and believe that at the same time, 
offer was made to surrender the coupons representing the 
interest then due upon the outstanding bonds, or some of 
them, upon payment of the sums due thereon, but that pay¬ 
ment of said instalment of interest was refused, and that 

neither on the date of the maturity of such instalment 

* 

15 of interest nor at any other time did the mortgagor 
company, AVardman Real Estate Properties, Inc., or 
anyone else on its behalf provide at the place where such 
instalment of interest was payable or elsewhere any funds 
with which to pay said instalment of interest or any part 
thereof, and that no part of said instalment of interest has 
been paid, but that the mortgagor company thereupon de¬ 
faulted in the payment of said instalment of interest and 
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that such default still continues. The amount the instal¬ 
ment of interest in respect of which default was made as 
aforesaid is the sum of $356,297.50. Said default in the 
payment of the instalment of interest has continued for a 
period of more than thirty days and constitutes an event 
of default under the mortgage. 

Plaintiffs are informed and believe that thef mortgagor 
company has also defaulted in the payment of | the Sinking 
Fund instalments due November 1, 1930, and IjJay 1, 1931, 
respectively, in the Sinking Fund provided in the mortgage 
for Bonds of the second Series, and in the payment of the 
Sinking Fund instalments due November 1, 1930, and May 
1, 1931, respectively, in the Sinking Fund provided in the 
mortgage for Bonds of the Third Series. Each of said de¬ 
faults has continued for a period of more tliait sixty days 
and constitutes an event of default under the mortgage. 

XV. On or about July 11,1931, default having been made 
by the mortgagor company, Wardman Real Estate Prop¬ 
erties, Inc., in the payment of the instalment of interest on 
the bonds of the First Series, Bonds of the Second Series 
and Bonds of the Third Series, due March 1, 1931, and such 
default having continued for a period of thirty days, the 
plaintiff, Central Hanover Bank and Trust Company, as 
Corporate Trustee, declared the principal of such bonds, 
together with all accrued and unpaid interest thereon, im¬ 
mediately’ due and payable, and demand was duly made 

on said date at one of the places named ijn the mort- 
16 gage and in the bonds upon the mortgagor company 
for the payment of said principal and for the pay r - 
ment of the foregoing instalment of interest diie March 1, 
1931, together with interest on said principal and on said 
instalment of interest from March 1, 1931 at the rate of 
per annum, but said demand was refused and no part 
of said principal or interest has been paid, but the mort¬ 
gagor company thereupon defaulted in the payment of the 
principal and interest of said bonds and such cfefault still 
continues. The amount of the principal of the bonds in 
respect of which default was made by the mortgagor com¬ 
pany, as aforesaid, in the sum of $10,963,000. 

XVI. There are now due and owing from the mortgagor 
company’, Wardman Real Estate Properties, fnc., to the 



14 


W. BISSELL THOMAS ET AL. VS. 


plaintiffs and to the owners and holders of the bonds, the 
following amounts, to-wit: 

Instalment of interest due March 1, 1931.$356,297.50 

together with interest thereon from March 1, 1931. 

Principal of the bonds. 10,963,000.00 

together with interest thereon from March 1, 1931. 

XVII. Upon information and belief, the income and reve¬ 
nues of said Wardman Real Estate Properties, Inc., are 
and will be insufficient to pay and discharge its indebted¬ 
ness now due and owing by it and the said company has no 
resources with which to provide for the payment of said 
indebtedness; that the property of said company, unless 
conserved and maintained, subject to the lien of said mort¬ 
gage and of said supplemental mortgage, is or will be 
inadequate and insufficient to pay and satisfy the bonds 
now outstanding as aforesaid, with interest thereon as 
above stated, and the same will deteriorate and become of 
little or no value, consisting as it does chiefly of improved 
real estate, furniture and furnishings and other property 
thereto appurtenant, unless the same shall be maintained 
and preserved and kept safe from damage by the 
17 elements and decay and trespass, and that such main¬ 
tenance, preservation and safekeeping by the pro¬ 
tection of this Honorable Court is expedient and necessary. 

XVIII. Xo proceedings have been had at law or in equity 
by the plaintiffs for the collection or enforcement of said 
mortgage debt or any part thereof save only this suit, and 
the plaintiffs liave no adequate relief at law and the relief 
to which thev are entitled can onlv be granted bv a court 
of equity. 

XIX. By reason of the premises, plaintiffs, as Trustees 
under the said mortgage and supplemental mortgage, are 
unable adequately to execute the said trusts in the manner 
specified and provided in and by said mortgage and supple¬ 
mental mortgage respectively, without the aid and inter¬ 
position of this Honorable Court, sitting in equity, nor can 
such trusts be executed, as plaintiffs are advised and allege, 
and the rights of all the parties in interest be ascertained 
and fully protected otherwise than by a judicial sale of all 
the property covered by and embraced by said mortgage 
and supplemental mortgage respectively. 
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Wherefore, the premises considered, and being without 
a full, adequate and complete remedy at law, plaintiffs 
pray: 

1. That the defendant named in the caption to this bill 

be served with process and be required to answer the exi¬ 
gencies of this bill. j 

2. That a decree may be entered herein determining that 
said mortgage dated as of September i, 1928 ^nd said sup¬ 
plemental mortgage dated as of April 20, 1929, under which 
these plaintiffs are Trustees, take precedence over any and 
all other liens and interests of any and all ether parties 
who may assert liens upon or interest in the property and 
assets mentioned and described in the bill of complaint. 

3. That said mortgage and supplemental mortgage 
18 under which these plaintiffs are Trustees, may by 
decree of this Court be foreclosed and that the land 
and premises therein described, together with the improve¬ 
ments, furnishings, fixtures, fittings and property of every 
sort described in said indentures, be authorized by decree 
of this Court to be sold by these plaintiffs as such Trustees, 
free and clear of the interests and claims of all other per¬ 
sons, after advertisement and upon the terms provided in 
said indentures, and that the proceeds of sale may be ap¬ 
plied as in said indentures provided 

First. To the payment of all taxes, assessments and any 
liens which may exist prior to the lien of said mortgage 
and supplemental mortgage, and of the costs apd expenses 
of said sale and of a reasonable compensation to these 
plaintiffs as Trustees, their agents, servants and counsel, 
and of all expenses, liabilities and advances, made or in¬ 
curred by them under said indentures and in this suit; 

Second. To the payment of the whole amount of the prin¬ 
cipal and interest which shall then be owing and unpaid 
upon the bonds, or any of them secured by said mortgage 
and supplemental mortgage, with interest at the same rate 
as is expressed in the bonds on the overdue principal and 
installments of interest, and in case such proceeds shall be 
insufficient to pay in full the whole amount so due and un¬ 
paid upon the said bonds, then to the payment of such prin¬ 
cipal and interest ratably without preference or priority 
of principal over interest, or of interest over principal, or 
of any installment of interest over any other installment 
of interest. 
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Third. Any surplus remaining to be held and undistrib¬ 
uted under the order of this Court to the mortgagor or 
to whomsoever shall be lawfully entitled thereto. 

19 4. That should the proceeds of said sale not prove 
sufficient \o pay said indebtedness, interest and costs, 

these plaintiffs may have a decree against the defendant, 
Wardman Real Estate Properties, Inc., for the deficiency. 

5. That a receiver or receivers be appointed of all the 
properties and premises of every kind and description, 
whatsoever and >vheresoever situated, belonging to the said 
defendant, Wardman Real Estate Properties, Inc., and cov¬ 
ered by and embraced in said mortgage and supplemental 
indenture (other than cash pledged with and in the posses¬ 
sion of Central Hanover Bank and Trust Co. as Corporate 
Trustee) with full power and authority forthwith to take 
possession of, conserve, manage, operate and control said 
properties and premises, to continue the operation of the 
business carried on in said properties as going enterprises, 
to make leases in connection therewith, to make repairs 
thereon, to incur expenses for the upkeep and management 
thereof, to employ agents, servants and counsel, and to 
apply any moneys coming into his or their possession as 
such receiver or receivers in so far as mav be necessarv 

i * • 

to the expenses of operation and upkeep, and such other 
charges as may be incurred in operat ion and managing said 
properties, subject to the order of this Court; that said re¬ 
ceiver or receivers be authorized to institute, prosecute 
and defend suits at law or in equity for the recovery or pro¬ 
tection of the mortgaged properties and premises; that the 
rents, profits, revenues and income of the mortgaged prop¬ 
erties and premises be impounded for the sole use and bene¬ 
fit of the plaintiffs and of the holders of the bonds; and that 

said receiver or receivers mav have such other and further 

%• 

authority in regard to the custody, managements, sale or 
other disposition <pf said properties as the Court from time 
to time may deem expedient or necessary. 

6. That a writ of injunction may be issued out of and 

under the seal of this Court directing, commanding, 

20 enjoining, and restraining the said defendant, Ward- 
man Real Estate Properties, Inc., its officers, agents 

and employees, and all other persons, firms and corpora¬ 
tions whatsoever and wheresoever located, situated or dom¬ 
iciled, from interference with transferring, selling or dis- 
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posing of, attaching, levying upon or in any planner what¬ 
soever disturbing any part of the property embraced in 
said mortgage and supplemental mortgage. 

7. That the plaintiffs may have such othejr and further 
relief as to the Court may seem proper or thei nature of the 
case may require. 

And plaintiffs will ever pray. 

CENTRAL HANOVER BANK AND 
TRUST COMPANY, 

By J. V. B. THAYER, 

Vice-President, 

FRANK WOLFE, [l. s.] 

Attest * 

[seal.] J. T. HARRIGAN, 

Assistant Secretary . 

LARKIN, RATHBONE & PERRY, 

70 Broadway, 

New York City, New York, 

HAMILTON & HAMILTON, 

Union Trust Building, 

Washington, D. C., 

By JOHN J. HAMILTON, 

Attorneys for Plaintiffs. 

State of New York, 

County of New York, ss: 

J. V. B. Thayer, being duly sworn, deposes A 
lie is an officer, to-wit, one of the Vice Presidents of Central 
Hanover Bank and Trust Company, one of the plaintiffs 
herein; that he has read the foregoing bill of complaint and 
knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters therein stated on 
information and belief, and as to those matter^ he believes 
it to be true. 

J. V. B. THAYER. 

i 

Subscribed and sworn to before me this IL3th day of 
July, 1931. 

[seal.] F. E. EGLY, 

Notary Public. 

Queens Co. No. 471, Reg. No. 4621. I 

Ctf. filed in N. Y. Co. No. 5, N. Y. Reg. No. 3^3. 

Term expires Mar. 30, 1933. 

2—6011a 


nd says that 


i 
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21 State of New York, 

County of Neiv York, ss: 

Frank Wolfe, being duly sworn, deposes and says that 
he is one of the plaintiffs herein; that he has read the fore¬ 
going bill of complaint and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the 
matters therein stated on information and belief and as 
to those matters he believes it to be true. 

i FRANK WOLFE. 

Subscribed and sworn to before me this 13th dav of July, 
1931. 

[notarial seal.] F. E. EGLY, 

Notary Public. 

Queens Co. No. 471, Reg. No. 4621. 

Ctf. filed in N. Y. Co. No. 5, N. Y. Reg. No. 3E3. 

Term expires Mar. 30, 1933. 

22 Exhibit B. 

This supplemental indenture of mortgage and deed of 
trust, made as of the 20th day of April, 1929, by and be¬ 
tween Wardman Real Estate Properties, Inc., a corpora¬ 
tion of the State of Maryland (hereinafter sometimes 
called the “Company”), party of the first part, and Central 
Union Trust Company of New York, a corporation of the 
state of New York and duly authorized to accept and exe¬ 
cute trusts, and haying its principal office at 80 Broadway, 
in the Borough of Manhattan, City and State of New York, 
and Frank Wolfe, residing at Merrick, Long Island, New 
York, parties of the;second part (said parties of the second 
part being hereinafter collectively sometimes called the 
“Trustees”); 

Whereas, the Company has heretofore duly executed, ac¬ 
knowledged and delivered to the Trustees a certain Inden¬ 
ture of Mortgage and Deed of Trust (hereinafter some¬ 
times called the “Indenture”), dated as of September 1. 
1928, wherein and whereby the Company did duly grant, 
bargain, sell, alien, remise, release, convey, warrant, pledge, 
mortgage, hypothecate, effect, enfeoff, confirm, assign, 
transfer and set over unto the Trustees and their successor 
or successors in trust, and assigns, as security for its First 
and Refunding Mortgage Gold Bonds issued or to be issued 
thereunder, as therein provided, certain real property with 
the improvements thereon referred to in granting clauses 
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“First’’ to “Eleventh” therein, both inclusive, together 
with all buildings, improvements, fixtures, ^nd personal 
property of every kind and nature at the date of the in¬ 
denture or at any time thereafter constructed, used or 
placed upon or appurtenant to said real estate, or any part 
thereof, and also any and all other property, real, 

23 personal or mixed, of every name and hature, which 
might at any time thereafter by delivery or by writ¬ 
ing of any kind, be pledged, assigned or transferred by the 
(’ompanv, or by any one in its behalf to the Trustees, for the 
additional security of its said First and Refunding Mort¬ 
gage Gold Bonds, or which, by the terms of any express 
provision of the Indenture or bv any Supplemental Inden¬ 
ture or other instrument might be subjected to the lien of 
said Indenture or required so to be; and 

Whereas, the Indenture further provides as follows: 

“The Company, when authorized by resolution of its 
Board of Directors, and the Trustees, from time to time 
and at any time, may enter into an indenture dr indentures 
supplemental hereto and which thereafter snail form a 
part hereof, for any one or more of the following purposes: 

(a) To convey, pledge, transfer and assign to the Trus¬ 
tees and to subject to the lien of this mortgage, with the 
same force and effect as though specifically mentioned in 
the granting clauses hereof, additional property then owned 
by the Company, or acquired by it through consolidation 
or merger, or by purchase or otherwise.” 
and 

Whereas, pursuant to the said provision of the Indenture 
the Company desires to ratify and confirm the pledge of 
all personal property placed in, upon or appurtenant to, 
or used in connection with the land and premises described 
and conveyed in the Indenture, since the date of the ac¬ 
knowledgement and deliverv thereof, for the additional se- 
curity and protection of its First and Refunding Mortgage 
Gold Bonds; and 

Whereas, all the conditions and requirements necessary 
to authorize the execution of this Supplemental Indenture 
and to make this instrument a valid, binding ajid legal In¬ 
denture of Mortgage and Deed of Trusf have been 

24 fulfilled and performed: 

Now, therefore, this supplemental indenture wit¬ 
nessed: That, for the further security and protection of 
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the First and Refunding Mortgage Gold Bonds secured by 
the Indenture, and in consideration of the premises and of 
the sum of One Dollar ($1.00) to it duly paid by the Trus¬ 
tees, at or before the ensealing and delivery of these pres¬ 
ent-, the receipt whereof is hereby acknowledged, Wardman 
Real Estate Properties, Inc., party of the tirst part, lias 
executed and delivered these presents, and has granted, 
bargained, sold, warranted, pledged, mortgaged, hypothe¬ 
cated, effected, confirmed, assigned, transferred and set 
over, and by these presents does grant, bargain, sell, war¬ 
rant, pledge, mortgage, hypothecate, effect, confirm, assign, 
transfer and set over unto Central Union Trust Company 
of New York and Frank Wolfe, parties of the second part, 
as Trustees, and its and his successor or successors and 
assigns forever, all and singular, the following described 
personal property in the City of Washington, District of 
Columbia, to-wit:All improvements, fixtures and personal 
property of every,kind and nature, located in, upon or ap¬ 
purtenant to each and every of the lands and premises, or 
used or designed to be used in the operation of the prem¬ 
ises, or any part thereof, described in granting clauses 
numbered from “First” to “Eleventh,” both inclusive, of 
a certain Indenture of Mortgage and deed of trust from 
Wardman Real Estate Properties, Inc. to Central Union 
Trust Company of New York and Frank Wolfe, as Trustees, 
dated as of September 1, 1928, and filed for record in the 
office of the Recorder of Deeds of the District of Columbia 
on September 27, 1928, being instrument No. 100 of said 
date, acquired, placed in, on, upon, appurtenant to 
25 or used in connection with the said land and premises 
since the time of the acknowledgement and delivery 
of the said Indenture; together with any and all replace¬ 
ments thereof and,including (but in no wise limited to), all 
screens, awnings, curtains, draperies, carpets, electric sign, 
window shades, dypamos, motors, elevators, fire prevention 
and extinguishing apparatus, heating, plumbing and ven¬ 
tilating apparatus, gas and electric light fixtures, machin¬ 
ery and appliances, ash conveyors, garbage incinerators, 
power and machinery plants for the running and operation 
of passenger and freight elevators; all printing machinery, 
type and printing material, dishes, cooking utensils, pianos, 
draperies, paintings, pictures, frames, mirrors, floor and 
table lamps, bric-a-brac, vases, ornaments, carpets, rugs, 
linoleum, beds, bedding, mattresses, pillows, blankets, com- 
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forters, spreads, bed linen, bath linen, chii^a, glassware, 
table linen, silverware, cutlery, spoons, kitchen cabinets, 
cooking and baking utensils, crockery, kettles, pans, pails, 
gas and other stoves and ranges and electric stoves or 
ranges, electric irons and apparatus, ice box|es or iceless 
coolers, tireless cookers, electric refrigerators, bathroom 
furniture and furnishings, medicine chests, cojmmodes, and 
every other article, chattel or thing used or placed upon or 
appurtenant to said land or premises or to be placed there¬ 
in whether herein enumerated or not, and all |other equip¬ 
ment, and machinery, appliances, furniture, furnishings, 
fittings and fixtures of every kind in or used itn the opera¬ 
tion of any building now or hereafter standing upon each 
and every of said premises, including furniture, furnish¬ 
ings, fittings and fixtures installed in all public places, in¬ 
cluding lobbies, ladies’ reception rooms, kitchens, dining 
rooms, or corridors, and all the estate, right, title and in¬ 
terest, property, possession, claim and demand whatsoever, 
as well in law as in equity, either in possession or expec¬ 
tancy of the Company, in and to the above described per¬ 
sonal property. 

26 To have and to hold all the said personal property 
hereby mortgaged and pledged by the Company as 
aforesaid and intended so to be, unto the Trustees and their 
successor or successors and assigns forever, j 

In trust, nevertheless, upon the terms, trusts and condi¬ 
tions in the Indenture set forth, for those who i shall hold 
the Bonds and Coupons issued and to be issued thereunder, 
or any of them, without preference of any of said ponds and 
Coupons over any others thereof by reason of priority in 
the time of the authentication, issue or negotiation thereof, 
or otherwise howsoever, (except as otherwise provided in 
Section 17 of Article VIII of the Indenture) to be held by 
the Trustees subject to the covenants, trusts, usek and con¬ 
ditions set forth in the Indenture. 

The recitals of fact and the covenants and agreements in 
this Supplemental Indenture contained shall be taken as 
made by the Company alone and shall not be construed as 
made by or imposing any obligation upon the Trustees. 
The Company ratifies, confirms, and adopts, witjh respect 
to the property pledged under this Supplemental Indenture, 
all its covenants, warranties and agreements contained in 
the Indenture. 
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The trustees hereby accept the trust imposed hereby, but 
only upon and subject to the expressed terms, conditions 
and limitations contained in the Indenture. 

This Supplemental Indenture may be similarly executed 
in several counterparts, each of which, if so executed, shall 
be deemed to be an original, and such counterparts shall 
together constitute one and the same instrument. 

In witness whereof Wardman Real Estate Properties, 
Inc., has caused these presents to be executed by its Presi¬ 
dent or a Vice-President, and its corporate seal to be 
27 hereunto affixed, dulv attested bv its Secretary or an 
Assistant Secretary, and has appointed, and by these 
presents does constitute and appoint Thomas D. Carson as 
its true and lawful attorney in fact, to acknowledge and de¬ 
liver these presents for and on its behalf and as and for its 
act and deed: and Central Union Trust Company of New 
York, to testify its acceptance of the trust, lias caused these 
presents to be executed by its President or a Vice-Presi¬ 
dent, and its corporate seal to be hereunto affixed, duly at¬ 
tested bv its Secretary or an Assistant Secretary; and 
Frank "Wolfe, to testify his acceptance of the trust has signed 
these presents and affixed his seal hereto, all as of the day 
and year first above written. 

WARDMAN REAL ESTATE PROP¬ 
ERTIES, INC., 

By THOMAS D. CARSON, 

Attest : ' Vice-President. 

[corporate seal.] 

ROBERT N. TAYLOR, 

Asst. Secretary. 

Attested, signed, sealed, executed, acknowledged, and de¬ 
livered by Wardman Real Estate Properties, Inc., in the 
presence of 

EDMUND D. CAMPBELL. 

HUGH H. OBEAR. 

CENTRAL UNION TRUST COM¬ 
PANY OF NEW YORK, 

By F. WOLFE, 

Attest: Vice-President. 

[corporate seal.] 

J. T. HARRIGAN, 

Asst. Secretary. 
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Attested, signed, sealed, executed, acknowledged, and de¬ 
livered by Central Union Trust Company of New York in 
the presence of 

G. QUINLAN. 

HENRY BECK. 

28 F. WOLFE. [seal.] 

Attested, signed, sealed, executed, acknowledged, and de¬ 
livered bv Frank Wolfe in the presence of: 

G.‘ QUINLAN. 

HENRY BECK. 

District of Columbia, $s: 

I, Gertrude Ellis, a Notary Public in and for the District 
of Columbia, aforesaid, do hereby certify that Thomas D. 
Carson, who is personally well known to me to be the person 
named as attorney-in-fact in the foregoing and annexed 
deed of trust dated as of the 20th day of April, A. D. 1929, 
to acknowledge and deliver the same for and on behalf of 
Wardman Real Estate Properties, Inc., personally appeared 
before me in the District of Columbia, and as attorney-in- 
fact aforesaid, and by virtue of the power and authority in 
him vested bv the aforesaid deed of trust acknowledged the 
same to be the act and deed of Wardman Rea} Estate Prop¬ 
erties, Inc., the corporation grantor therein and delivered 
the same as such. 

Given under my hand and official seal this 20th day of 
April. A. D. 1929. 

[notary seal.] GERTRUDE ipLLIS, 

Notary Public, D. C. 

29 State of New York, 

County of Neiv York, ss: 

I, F. E. Egly, a Notary Public duly commissioned by the 
Governor of the State of New York, in and for the Countv 
of New York, having authority and power uhder the laws 
of the State of New York to take acknowledgments to deeds 
of convevances, do herebv certifv that F. Wolf e Ass’t. Vice- 
President and J. T. Harrigan Assistant Secretary of Cen- 
tral Union Trust Company of New York, a co rporate Trus¬ 
tee named in the foregoing and annexed instrument, per¬ 
sonally known to me to be the same persons whose names 
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are subscribed to the foregoing instrument as such Ass’t. 
Vice-President and Assistant Secretary, respectively, ap¬ 
peared before me this day in person, in the County and 
State aforesaid, and the said F. Wolfe acknowledged that 
he executed the said instrument as Ass’t. Vice-President of 
Central Union Trust Company of New York, and the said 
J. T. Harrigan as Assistant Secretary, acknowledged that 
he did affix the corporate seal of said company to said instru¬ 
ment and did attest the same as the act of Central Union 
Trust Company of New’ York, a corporate trustee, for the 
uses and purposes therein set forth, all pursuant to authority 
in them duly vested. 

Given under my hand and Notarial Seal this 26th day of 
April, A. D. 1929. 

F. E. EGLY, 
Notary Public. 

F. E. Egly, Notary Public. 

Queens Co. No. 427, Reg. No. 4500. 

Ctf. filed in N. Y. Co. 21, N. Y. Reg. No. 1E17. 

Term expires Mar. 30,1931. 

30 State of New’ York, 

County of New York, ss: 

I, F. E. Egly, a Notary Public duly commissioned by the 
Governor of the State of New* York in and for the County 
of New r York, having authority and pow’er under the law’s 
of the State of New York to take acknowledgments to deeds 
of convevance, do herebv certifv that Frank Wolfe, the in- 
dividual trustee named in the foregoing and annexed deed 
of trust, bearing date as of the 20th day of April, A. D. 
1929, personally appeared before me in said County and 
State aforesaid, the said Frank Wolfe, being personally 
know’n to me as the individual trustee named in, and w’ho 
executed the aforesaid deed of trust, and duly acknowledged 
that he executed the same for the uses and purposes therein 
set forth. 

Given under my hand and official seal this 26th day of 
April, A. D. 1929. 

i F. E. EGLY, [notary seal.] 

i Notary Public. 

F. E. Egly, Notary Public. 

Queens Co. No. 427, Reg. No. 4500. 

Ctf. filed in N. Y. Co. No. 21, N. Y. Reg. No. 1E17. 

Term expires March 30, 1931. 
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i 

Answer. j 

Filed July 14, 1931. ! 

****** i * 


Now comes Wardman Real Estate Properties, Inc., and 
for answer to the bill herein, admits that thq averments 
thereof are true, and consents to the appointment of a Re¬ 
ceiver as therein prayed. 

DANIEL THEW WRIGHT, 

Attorney for Defendant. 

City of Washington, 

District of Columbia , ss: 

Thomas 1). Carson, being first duly sworn, says that he 
is President of Wardman Real Estate Properties, Inc., the 
defendant herein, and that the facts set forth in the fore>- 
going answer are true as he verilv believes. 

THOMAS D. bARSON. 


Sworn to before me and subscribed in my presence this 
14th dav of Julv, 1931. 

[notarial seal.] EVELYN R, POTTE^TON, 

Notary Public , D. C. 


Amendment to Original Bill of Complaint. 
Filed July 24, 1931. 


# 


Now come the plaintiffs in the above-entitled cause, and 
bv leave of Court first had and obtained, file (this amend- 
ment to the original bill of complaint filed heijein. 

These plaintiffs being advised that before a decree of 
foreclosure is entered in this cause, it is desirkble that all 
persons or corporations claiming to have any right, title or 
interest in the real estate mentioned and described in the 
original bill of complaint be made parties defendant to said 
foreclosure proceeding and be brought in by the service of 
process upon them, in order that no question might arise or 
be made as to the validity of the fee simple title sought to 
be foreclosed and conveyed in said foreclosure proceeding, 
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now file this amendment to their said original bill of com¬ 
plaint. 

1. They amend the caption to this cause by naming 

33 the Riggs National Bank of Washington, D. C., a body 
corporate ? Trustee as a defendant herein. 

2. Upon information and belief they aver that the Riggs 
National Bank of Washington, I). C., is a National Banking 
Corporation, organized under the laws of the United States, 
having its principal office for the transaction of business in 
the City of Washington, District of Columbia, and is a citi¬ 
zen of the District of Columbia. The said The Riggs 
National Bank of Washington, D. C., is sued as Trustee 
under an Indenture of Mortgage and Deed of Trust desig- 
nated General Mortgage, dated as of September 1, 1928, 
and recorded on the 27th day of September, 1928, in Liber 
6227, folio 141, of the Land Records of the District of Co¬ 
lumbia, which encumbrance is junior in point of lien, time 
and record to the mortgage sought to be foreclosed under 
the original bill filed herein. 

3. Upon information and belief, the plaintiffs aver that 
on or about the 27th day of September, 1928, the said Ward- 
man Real Estate Properties, Inc., the mortgagor herein¬ 
above named, made, executed and delivered to the defend¬ 
ant, The Riggs National Bank of Washington, D. C., as 
trustee, a mortgage purporting to secure $2,500,000 of obli¬ 
gations designated as “General Mortgage Gold Bonds", of 
which there are issued and outstanding and unpaid the prin¬ 
cipal amount of $2,500,000, and such interest as may be 
accrued thereon, pursuant to the terms of said General 
Mortgage Gold Bonds. The said mortgage purported to 
convey to the said Trustee as security for the faithful per¬ 
formance of the provisions thereof, and for the payment 
of said General Mortgage Gold Bonds and interest thereon, 
the premises and properties referred to in the original bill 

of complaint, and said mortgage remains and is still 

34 unreleased of record. By reason of the foregoing, 
the said defendant. The Riggs National Bank of 

Washington, D. C., as Trustee as aforesaid, has, or claims 
to have, some interest in, or lien upon, the said mortgaged 
premises and properties, or some part thereof, which said 
interest or lien, if any, is subject and subordinate to the 
lien of the mortgage and supplemental mortgage held by the 
plaintiffs, herein as Trustees as aforesaid. 
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The plaintiffs attach hereto as an Exhibit to this amend¬ 
ment a true printed copy of the General Mortgage executed 
by Wardman Real Estate Properties, Inc., \o The Riggs 
National Bank of Washington, D. C., as Trustee, and re¬ 
ferred to herein, and pray that the same mai^ be read and 
considered in connection with this amendment. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That the said The Riggs National Bankj of Washing¬ 
ton, D. C., as Trustee, be made a party defendant hereto, 
be served with process, and be required to answer the exi¬ 
gencies of the original bill of complaint and this amendment 
thereto. 

2. And for such other and further relief as to the court 
may seem just and proper. 

And plaintiffs will ever pray. 

CENTRAL HANOVER BANK AND 
TRUST COMPANY, 

Bv J. V. B. THAYER, 

Vice-President. 


Attest: 
[seal.] 


J. T. HARRIGAN, 

A ssista nt S ec retar if. 


FRANK 


WOLFE, I [l. s.l 
As Trustee. 
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LARKIN, RATHBONE & PERRY, 
70 Broadway, New York City, 

HAMILTON and HAMILTON, 

Bv JOHN J. HAMILTON, 

Union Trust Bldg., Washington 
Attorneys for Plaintiffs. 

State of New York, 

County of New' York , ss: 


D. C., 


J. V. B. Thayer, being duly sworn, deposes ahd says that 
he is an officer, to-wit, one of the Vice-presidents of Cen¬ 
tral Hanover Bank and Trust Company, one of the plain¬ 
tiffs herein; that he has read the foregoing bill of complaint 
and knows the contents thereof, and that the same is true 
to his own knowledge, except as to the matters therein 
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stated on information and belief, and as to those matters 
he believes it to be true. 

J. V. B THAYER. 

Subscribed and sworn to before me this 20th day of July, 
1931. 

[seal.] david McPherson. 

(Notarial Stamp.) 

State of New York, 

County of New York, ss: 

Frank Wolfe, being* duly sworn, deposes and says that 
he is one of the plaintiffs herein; that he has read the fore¬ 
going bill of complaint and knows the contents thereof, 
and that the same is true to his own knowledge, except as 
to the matters therein stated on information and belief, 
and as to those matters he believes it to be true. 

FRANK WOLFE. 

Subscribed and sworn to before me this 20" day of Julv, 

w % 7 

1931. 

[seal.] david McPherson. 

(Notarial Stamp.) 

36 Leave to file as of July 29, 1931, granted. 

JAMES M. PROCTOR, 

Justice. 


Intervening Petition to Make Additional Parties, to set 
Aside the Appointment of Receivers for Appointment 
of Independent Receivers, and for Other Relief. 

Filed June 27, 1933. 

* * # * * # * 

The petition of Alfred C. Torgeson tiled by leave of Court 
first had and obtained, states as follows: 

1. The petitioner is a resident of the District of Co¬ 
lumbia, and in his own behalf and as Trustee, owns First 
and Refunding Gold Bonds of the Wardman Real Es¬ 
tate Properties, Inc. of Washington, D. C., the par value 
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aggregating the sum of Twenty-four Thousand Dollars 
($24,000), and in the following series: 

Series 1948 . $5,000 

“ 1938 . 16,000 

“ 1931 3,000 

and brings this petition on his own behalf and in behalf of 
all other bondholders of the defendant, Wardipan Real Es- 
tate Properties, Inc., who may come in and contribute to 
the costs of this suit. 

2. That Halsey, Stuart and Company, Inc. is a corpora¬ 
tion organized under the laws of the State of Illinois, with 
an office and place of business in the Southern Building, 
15th and H Streets, N. W., Washington, D. C. j 

3. That Hambleton and Company, Inc. is a j corporation 
organized under the laws of the State of Delaware, with 
its principal office in the City of Baltimore, Maryland; 

On information and belief, the petitioner avirs: 

4. That in pursuance of agreements dated April 26, 1928, 
and August 24, 1938, called three-party agreements, be¬ 
tween Harry Wardman, Thomas F. Bones anil James D. 
Hobbs, hereinafter referred to as “Stockholders”, officers 
and stockholders of a corporation then known as Ward- 
man Construction Company, Inc., hereinafter referred to 
as the “Old Company”, the said Halsey, Stuaift and Com¬ 
pany, Inc. and Hambleton Company, Inc., hereinafter re¬ 
ferred to as “Bankers” and Emory L. Coble^itz, herein¬ 
after referred to as “Coblentz”, three corporations were 
simultaneously organized, to wit: The Wardmin Corpora¬ 
tion, organized under the laws of the State Pf Virginia, 
hereinafter referred to as “Wardman Corporation”, the 
Wardman Real Estate Properties, Inc., organized under 
the laws of the State of Maryland, hereinafter referred to 
as the “Properties Company”, and the Wardman Realty 

and Construction Company, Inc., organized under the 
37 laws of the State of Maryland, hereinafter referred 
to as the “Construction Company.” 

5. That the aforesaid Wardman Construction Company, 
Inc., said “Old Company”, was, at the time of the said 
agreement between said parties, under the domination and 
control of the said Harry Wardman, Thomas F. Bones 
and James D. Hobbs, referred to as “Stockholders”, who 
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were officers and directors and owned all the capital stock 
thereof, and then owned and/or controlled the following 
apartment hotels, apartment houses and office buildings in 
the City of Washington, District of Columbia, to-wit: 
Carlton Hotel, Wardman Park Hotel, Cathedral Mansions, 
North and Central, Highlands Apartment, Wardman Park 
Addition, Davenport Terrace, and Chastleton Apartment 
Hotel, subject to encumbrances of about $8,000,000. 

6. That upon the making of the aforesaid first agreement 
or shortly prior thereto, the said Coblentz owned in fee or 
controlled the following apartment houses and office build¬ 
ings in the City of Washington, District of Columbia: 

Stoneleigh Court 
2700 Connecticut Avenue, 

Department of Justice Building, 

Boulevard Apartments, 

i 

subject to the following encumbrances of about $3,000,000. 

7. That under said contracts and agreements, the Bank¬ 
ers caused the said corporations to be organized, especially 
the Construction Company and Properties Company, which 
said last named corporations were incorporated on the same 
date, bv the same organizers, with identical charters, with 
identical capital stock, identical shares, to-wit: 25,000 
shares of Class “A” stock without par value, and 75,000 
shares of Class “B” stock without par value; and that 
while said corporations were, and are technically separate 
entities, they are separate entities on paper only, and have 
been in fact controlled and operated under the domination 
of said Bankers i by the same officers and directors; the 
meetings of the Board of Directors have been held simulta¬ 
neously, and the purpose of their formation was to create 
a corporate “set up” so as to pyramid the issuing of se¬ 
curities, mortgage bonds, debentures and notes, alleged to 
be secured by the said properties and the stocks of said 
corporations, so largely and grossly in excess of the amount 
justified by the v^lue of said properties as to constitute a 
fraud upon intending investors, and all those who purchased 
the bonds, notes and debentures caused by said Bankers 
to be issued by said Corporations, as hereinafter shown. 

8. That the said corporations were formed to reorganize 
and refinance, as aforesaid, the said Old Company, which 
at that time was wholly insolvent and without any credit 
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in the City of Washington, and whose assets were mort¬ 
gaged and involved to more than their full value, and upon 
the foundation of this insolvent corporation, py means of 
the various corporations formed as above set put, the said 
Bankers have reared a financial structure of more than 
$18,000,000 in securities issued, and most of which have 
been sold under false and fraudulent representations of 
fact to the investing public and to the petitioners and his 
predecessors in interest. 

9. That the said Bankers and Stockholders^ under said 
contracts and agreements mentioned in paragraph 4 her eof, 
caused the said Old Company to be reorganized into the 

aforesaid Wardman Corporation, and tfiat Corpora- 
38 tion to convey to the Construction Company, and the 

Construction Company to convey to the Properties 
Company, the legal title to the properties described in 
paragraphs 5 & 6 hereof, subject to certain mo rtgages out¬ 
standing aggregating $5,021,750. The consideration for 
these conveyances was the issuance by the Properties Com¬ 
pany to the Construction Company of the entire capital 
stock of the Properties Company and $2,500,00|0, principal 
amount of General Mortgage 6M>% due September 1, 1948, 
issued by said Properties Company, and in turn ;he issuance 
by the Construction Company to the Wardman Corpora¬ 
tion of its entire capital stock, with the provisidn, however, 
that the Class “A” stock of the Construction Company 
should be placed under a voting trust agreement with such 
trustees and on such terms and for such durajtion as the 
Bankers should determine. The Class “A” capital stock 
of the said Wardman Corporation was in turn ^old to said 
Bankers at a nominal price of 88 cents a shar^, giving to 
said Bankers, through said Class “A” stock, control of 
said Wardman Corporation, and through its stock owner¬ 
ship, control of said Construction Company, and through 
the stock ownership of said Construction Company, control 
of the said Properties Company, which in tuijn held the 
legal title to the above described apartment houses, hotels 
and office buildings. 

10. The said agreements between said Bankers, Stock¬ 
holders and Coblentz provided that the latter Should con¬ 
vey to the Construction Company, which in turn should 
convey to the Properties Company, the legal title to the 
properties mentioned in paragraph 6 hereof owhed and/or 
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controlled by said Coblentz, free and clear of liens and 
encumbrances, except certain mortgages aggregating the 
sum of about $3,GOO,000. As a consideration for said last 
named conveyance, the said Construction Company issued 
to said Coblentz $2,400,000 principal amount of 12 year 6% 
Gold Debentures maturing September 1, 1940, being called 
and styled “junior debentures”, being subject to the 
$2,500,000 Senior Gold Debentures of the Construction 
Company. 

11. That in furtherance of the aforesaid scheme to re¬ 
organize and refinance the properties of the aforesaid 
bankrupt Old Company, and to create a corporate 4 ‘set up” 
so as to pyramid the securities to be issued to the public 
greatly in excess of the value of the properties securing 
the same, it was provided in the aforesaid agreement that 
the Wardman Corporation would issue and the Stockhold¬ 
ers would buy or find purchasers for not less than $2,000,- 
000, nor more than $2,250,000 principal amount of three- 
year 6% Collateral Trust Notes, dated as of July 1, 1928, 
to be secured by the pledge of all the Class “B” stock and 
all the voting Trust Certificates of the Class “A” stock of 
the Construction Company. 

12. As a further part of the said scheme it was agreed 
that the said Stockholders would cause the Properties Com¬ 
pany (its stock being owned by the Construction Company, 
and pledged by it to secure as aforesaid, an issue of $2,500,- 
000 of its 6 1 / A% Gold Debentures) to authorize an issue of 
$16,000,000 principal amount of First and Refunding Mort¬ 
gage Gold Bonds, of which $11,000,000 were to be presently 
outstanding, said bonds to bear interest at 6%% and 

mature seriallv as follows: 

•/ 

$4,000,000 principal amount on September 1, 1931. 

$3,000,000 4 4 44 44 44 1938. 

$4,000,000 44i 44 44 44 44 1948. 

Said issue to be secured by a mortgage and deed of trust 
upon the above described properties, and subject to certain 
mortgages to remain outstanding. 

39 Thus the said Properties Company, holding legal 
title to all of the properties issued $11,000,000 First 
and Refunding 6%% Bonds, and $220,000 two-year 6% 
Notes. It also issued a $2,500,000 6V2% General Mortgage, 
secured by the properties subject to the First and Refund- 
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ing Bonds. All of said issues were subject to the under¬ 
lying mortgages aggregating $5,021,750. 

The Construction Company owning all of the Class “A” 
and Class “B” stock of the Properties Company, issued 
$2,500,000 6V2% Gold Debentures secured by the said stock 
of the Properties Company, and by the $2,500,000 General 
Mortgage of the said Properties Company. It further 
issued $2,400,000 of Junior Debentures to Said Coblentz 
upon the same security. 

Wardman Corporation, owning all of the stock of the 
Construction Company, the “A” stock beingj voted by the 
Bankers under a voting trust agreement, issued $2,250,- 
000, three-year 6% Collateral Trust Notes, secured by vot¬ 
ing Trust Certificates and “B” stock of the Construction 
Company. The Class “A” capital stock of tile said Ward- 
man Corporation was purchased by the said Bankers as 
aforesaid for 88 cents a share, and is held by them to con¬ 
trol the entire group of companies. 

13. That in creating this corporate and financial “set 
up ’ ’, and in the organizing and capitalization of the said 
three companies, the Wardman Corporation, t[he Construc¬ 
tion Company and the Properties Company, not a dollar 
of invested capital was paid into the Treasuries of the cor¬ 
porations other than that secured by the issijanec of said 
securities, as aforesaid, and upon the foundation of the in¬ 
solvent and bankrupt Old Company, the shid Bankers 
reared a financial super structure of more than $18,000,000, 
besides the underlying mortgage of $5,021,750^ largely and 
grossly in excess of the value of said properties and se¬ 
curities. And in order further to deceive t^he investing 
public, the said Bankers advertised that the $11,000,000 of 
bonds issued, as set out in paragraph 12 hereof, were First 
and Refunding Bonds, thereby intending to j convey, and 
conveying, to prospective purchasers, that such bonds were 
a first lien upon the properties securing the same, when in 
truth and in fact a majority of the units were subject to 
underlying mortgages aggregating more thain $5,000,000 
and upon certain properties these bonds are not even a 
second, but are a third lien. 

14. The aforesaid scheme of a corporate “iet up” per¬ 
mitting pyramiding said securities having been completed 
the Bankers and Stockholders agreed that jhe Bankers 

3—6011a 
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should purchase or procure purchasers for the $11,000,000 
principal amount of so called First and Refunding Gold 
Bonds at 90% of the principal amount and accrued interest, 
and $220,000 principal amount of two-year 6% Notes of 
the Properties Company at 90% thereof and accrued inter¬ 
est, and $2,500,000 principal amount of 6M>% Gold Deben¬ 
tures at 90% principal amount and accrued interest, and 
the entire authorized amount of the Class “A” stock of 
the Old Company (now Wardman Corporation) consisting 
of 25,000 shares at 88 cents a share, for $22,000, and that 
the Bankers should be entitled to retain any difference 
between the aforesaid prices and the prices at which the 
Bankers should sell the same. The said Bankers and Stock¬ 
holders agreed that the Stockholders (Wardman, Bones and 
Hobbs) should enter into employment contracts with the 
said three corporations for such period of time as the First 
and Refunding Mortgage Gold Bonds should be outstand¬ 
ing, and acting under the said agreement these corpora¬ 
tions thereafter employed the said Stockholders at the fol¬ 
lowing annual salaries: 


40 Harry Wardman . $50,000 

James D. Hobbs . $25,000 

Thomas P. Bones. $25,000 


Prior to December 31, 1929, and to the injury and damage 
of the bondholders, the Bankers directed and authorized 
the liquidation of these employment contracts, paying to 
the Stockholders the aggregate sum of $347,089.16 out of 
said corporations. 

15. In said scheme of refinancing no provision was made 
for a sinking fund to retire the $4,000,000 of First and Re¬ 
funding Bonds of the 1931 series, although the Bankers and 
the Stockholders well knew at the time of the issuing and 
sale of said bonds that the said properties were in no con¬ 
dition to earn, and by no possibility could have earned, a 
sum sufficient to retire these obligations at maturity, and 
that although historical earnings were available on all of 
these properties, audited by Lybrand, Ross Brothers and 
Montgomery and found insufficient for the Bankers’ pur¬ 
pose, the firm of Horwath & Horwath were engaged to 
estimate earnings in order in presenting these securities 
to the public the Bankers might not have to rely upon the 
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inadequate historical earnings, but could advertise the esti¬ 
mated earnings made by a recognized accounting firm. In 
furtherance of the said scheme to defraud the investing 
public, the Bankers in their representation^ of the values 
and earnings of these properties, gave the historical earn¬ 
ings of a selected two, only, of these properties, which 
suited their purposes, to-wit: Department of Justice Build¬ 
ing, which was under lease to the United States Govern¬ 
ment, and the Wardman Park Hotel, while the historical 
earnings of the other properties, although equally available, 
were designedly withheld from the public. 

16. The said Bankers, especially Halsey, Stuart and Com¬ 
pany, Inc., advertise extensively as to the safety of the 
securities issued by them and under the nqme of the old 
Counsellor, broadcast to the investing publiq of the United 
States their standing and advice as to safe investments and 
their history and experience as investment bankers. 

The above described Wardman Properties w T ere assessed 
for taxation in the District of Columbia under a valuation 
of 100%, aggregating less than $17,000,000. 'This sum rep¬ 
resented the outside value of said propertibs. No prop¬ 
erties of this character have been sold for cash for their 
full assessed value for a number of years in the District 
of Columbia, except in isolated cases where the property 
has been condemned by the United States! Government. 
Nevertheless, the said Bankers advertised fir sale securi¬ 
ties, with the underlying mortgages, aggregating $16,000,- 
000, and in said advertisements represented that the se¬ 
curities offered for sale were 55% of the Veal value of 
the properties securing them. In thus advertising these 
securities the said Bankers well knew that tjhe properties 
had no such value, for the petitioner is informed that early 
in March, 1928, Weaver Brothers, realtors of the District, 
made for said Halsey, Stuart and Company, Inc., appraisal 
of the value of these properties (for what purpose such 
appraisal was made the petitioners are not advised) 
wherein the aggregate value thereof is placed at about 
$21,000,000. The petitioners are informed that these ad¬ 
vertisements were based upon appraisals made, not by 
competent realtors or engineers familiar wjth values in 
the District of Columbia, but by the New York firm of Ford, 
Bacon and Davis; but as a further evidence bf the knowl¬ 
edge of the Bankers as to real value of thede properties, 
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and that they had no such value as justified the issuance 
of securities based upon any value approaching $22,000,000, 
the said Ford, Bacon and Davis appraised some of 
41 these properties in the year 1927, and in that ap¬ 
praisal gave them a far less value than was included 
in the subsequent appraisal upon which your petitioner is 
informed the Bankers claim to have relied. In this con¬ 
nection the petitioner avers that Ford, Bacon and Davis in 
the last named appraisal fixed the value of the Wardman 
Park Addition, then under construction, at $1,533,587, based 
upon the plans furnished by the defendant, Properties Com¬ 
pany, whereas in truth and in fact, well known to said Bank¬ 
ers, the said Properties Company had a bond for the com¬ 
pletion of said building for the sum of $1,200,000, while 
the actual cost thereof was even Tess than the amount of 
said bond. Therefore, the petitioner avers that when these 
Bankers, who advertised themselves as safe investment 
bankers, foisted or attempted to foist upon investors, se¬ 
curities based on values aggregating more than $22,000,000 
they well knew that such sum not only exceeded the adver¬ 
tised 55% value of said properties, but their full value, 
and that these securities were neither high class nor safe 
investments. 

17. That after the closing date of said agreements the 
said Bankers entered into full control of the properties of 
the corporations and exercised this control through them¬ 
selves as Class 44 A” stockholders and through their Class 
“A” directors; that the officers and directors of the said 
Construction Company and the said Properties Company 
were identical up until March 16, 1931, lists of said officers 
and directors up to said date being attached hereto as Ex¬ 
hibits 1 and 2 respectively. 

18. That the said Construction Company from the time 
of its organization up until the present continually expe¬ 
rienced losses in operation, and on May 31, 1929, its op¬ 
erating deficit amounted to more than $240,000 and to more 
than $800,000 as of December 31, 1929. Notwithstanding 
this operating history and that it was then totally insolvent, 
nevertheless the Properties Company, its subsidiary, 
through the said “A” directors controlled by the said 
Bankers, entered into a lease on July 1, 1929, with the said 
Construction Company for all of the properties herein¬ 
before described at an annual rental of $1,500,000, the said 
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Bankers through their agents and nominees! the said Class 
“A” directors, well knowing the financial condition of the 
Construction Company at that time, and further well know¬ 
ing that the properties themselves were in po condition to 
yield any rental approximating $1,500,000. This so called 
lease was authorized to be executed for the properties Com¬ 
pany, as lessor, by L. L. Stanley, Emory L>. Coblentz and 
George D. Shriver, its “A” directors, to its sole Stock¬ 
holder, the Construction Company, as lessee, and the au¬ 
thorization on behalf of the Construction Company to the 
execution of this lease was by L. L. Stanley, Emory L. 
Coblentz and George D. Shriver, as “A” directors of that 
company. At this time the said Bankers still held a large 
part of the $2,500,000 senior debentures, and the object and 
purpose of said inter-company lease, authorised by identical 
directors, was to bolster up the said Bankers in their effort 
to dispose of said debentures. Although tin} balance sheet 
of the said Construction Company of May 31J, 1929, showed 
operating losses of more than $248,000 as Aforesaid, they 
advertised in circulars to the investing public the value and 
worth of said debentures and urged the advisability of their 
purchase for investment purposes. A copy of said circular 
is attached hereto as “Exhibit 3”. As a further evidence 
of fraud by the said Bankers, the historical eajrnings of said 
corporations were not then frankly and fully given to the 
investing public, but again for the purpose of deceiving 
intended buyers, the said Bankers relied ujpon and pub¬ 
lished the earnings estimated by the said firfii of Horwath 
& Horwath, although in full possession of the historical 
earnings; and in order that the investing public 
42 might be mislead as to the financial condition of 
said corporations and as to the value of these securi¬ 
ties, said Bankers sent fraudulent and deceptive financial 
statements of the assets and operating earnjings of these 
corporations to the Chicago Stock Exchange, upon which 
stock exchange the First and Refunding Bonqs were listed. 

19. That said Bankers, through their “A” directors, 
caused the interest due on the said Senior debentures of 
the Construction Company to be paid in Juine, 1929, De¬ 
cember, 1929, June, 1930, and December, 1930, said semi¬ 
annual interest amounting to about $76,000. That the said 
Bankers, through their said “A” directors, \|ere guilty of 
a breach of trust in directing the payments of the aforesaid 



38 


W. BISSELL THOMAS ET AL. VS. 


semi-annual interest of tlie said senior debentures for the 
reason that at the time of each payment, said Bankers, 
through said “A” directors, well knew that the said Con¬ 
struction Company was in no financial condition, and its 
earnings wholly inadequate to pay said semi-annual inter¬ 
est on said senior debentures, and the payment thereof was 
to the damage and injury of the holders of the First and 
Refunding Bonds, as hereinbefore set out in paragraph 18, 
at the time of the payment of the said semi-annual interest 
on said senior debentures. On June 1, 1929, the books of 
the said Construction Company showed an operating loss 
of more than $248,000, which operating loss exceeded $800,- 
000 in December, 1929, at which time the Construction Com¬ 
pany being without funds to pay the December, 1929, inter¬ 
est on said debentures, said Bankers, through their said 
“A” directors, caused a note therefor to be issued. This 
said note, as well as all other interest upon said debentures 
which was paid subsequent to June, 1929, was paid out of 
the earnings of the properties, which earnings should first 
have been devoted to the payment of the interest on the 
First and Refunding Bonds. Notwithstanding the fact that 
the said “A” directors in August, 1930, caused the said 
Construction Company to issue a note in the sum of $550,- 
000 endorsed by the said Properties Company, out of the 
proceeds of which to take care of the interest on the First 
and Refunding Bonds due September 1, 1930, in December, 
1930, when the said Bankers, through said “A” directors 
were fully advised, not only that said note was unpaid but 
that the said Properties Company had no funds with which 
lo pay the interest due March 1, 1931, and by no possibility 
could such funds be derived from the earnings of the cor¬ 
porations, nevertheless, in clear fraud of the rights of the 
bondholders, the said “A” directors, at the direction of 
the said Bankers, paid the interest on the said senior deben¬ 
tures amounting to about $76,000, to the loss and injury 
of the petitioner and other bondholders. The said Bankers 
should be required to account to the said bondholders for 
all of said interest negligently and wantonly paid out on 
said senior debentures since June 1, 1929. 

20. That the said First and Refunding Gold Mortgage 
Bonds were sold by the said Bankers at par, thus the said 
Bankers realized a cash profit of 10%, or $1,100,000, in the 
issuing and sale of said securities; that on October 2, 1928, 
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out of the securities sold by the said Bankers, there was a 
balance in the treasury of the said Construction Company 
aggregating more than $1,400,000, the ex^ct amount of 
which is unknown to your petitioners. This amount has 
been unlawfully and fraudulently withheld of dissipated by 
the said Bankers, for which they should be Required to ac¬ 
count to the bondholders, as well as to account to them for 
the $1,100,000 so-called profit taken by the said Bankers 
in pursuance of the aforesaid fraudulent scheme to foist 
upon the public these securities. 

The said Bankers represented to the investing public 
and secured subscriptions to said bonds updn such repre¬ 
sentations that— | 

43 “These bonds, together with the total underlying 
mortgages to be outstanding will represent 55% of 
this valuation. The First and Refunding Mortgage will, 
in the opinion of counsel, be a first mortgage on property 
valued at $18,539,880 and a direct mortgage on the balance 
of the property valued at $10,347,266.” 

Whereas, in truth and in fact, as was well known to said 
Bankers, the bonds, together with the underlying mort¬ 
gages, represented the full assessed and real value of said 
properties, and for the fraud of the said Bankers in falsely 
and fraudulently representing the value of the properties 
upon which these securities were issued, relied upon by 
the purchasers of said First and Refunding Bonds, the said 
Bankers should be held liable; and the petitioner avers that 
had said representations been true and had these bonds, 
together with the underlying mortgages, outstanding, rep¬ 
resented onlv 55% of the valuation of the seciiritv therefor, 

% / j •/ 7 

the bondholders would have been fully protected. There¬ 
fore, the said Bankers, in equity and good conscience, 
should be required to take up these bonds at tljeir par value 
with interest, or a judgment should be awarded against 
them for the full amount of the losses sustained by your 
petitioner, and by such other bondholders who may come 
in and contribute to the cost of this suit. 

21. On or about February 6, 1931, it being evident that the 
said Properties Company could not meet its interest obliga¬ 
tion due March 1st, the said Bankers selected and formed 
a so-called Bondholders’ Protective Committee, who cir- 
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cularized all the list of bondholders, then in the sole pos¬ 
session of tlie said Bankers, to persuade them to send in 
for deposit their bonds in order that their investment 
might be protected by this alleged independent Committee. 
In truth and ini fact the said Committee was nominated 
and selected by the said Bankers and was wholly under 
their domination, the Chairman thereof being L L. Stanley, 
an employee of Halsey, Stuart and Company, Inc. and their 
nominee as a Class “A” director of the said Properties 
Company, as well as of the said Construction Company; 
that with the exception of the said L. L. Stanley, no mem¬ 
ber of the Committee paid any attention to the interests 
of the bondholders or the operation of the properties, and, 
so far as the petitioner is advised, no meeting of the said 
Committee was held until within three (3) weeks of the 
appointment of a Receiver. 

Sometime after the selection or formation of the so- 
called Independent Bondholders’ Protective Committee, 
Julius I. Peyser, President of the Security and Commercial 
Bank of Washington, and representing certain Washington 
bondholders, was put upon the so-called Independent Com¬ 
mittee and thereafter most of the funds of the defendant 
Properties Company were transferred from the Riggs 
Bank to his Bank, the said Security and Commercial Bank. 

The bondholders who own the $1*1,000,000 in bonds issued 
under the scheme hereinbefore set out, are widely scattered 
throughout the United States and have no information that 
the said Independent Committee is dominated by said Bank¬ 
ers and operated from the office of their General Counsel 
in New York. Representing to said bondholders that it 
was formed to prevent the property from being thrown into 
the hands of Receivers, this Committee secured a large 
number of bonds under its control, and retained the 
44 services as counsel of the same New York and Wash¬ 
ington attorneys who represented said Bankers in 
the original scheme of financing, and for whom the said 
Bankers retained $70,000 from the proceeds of these securi¬ 
ties to pay attorneys’ fees. 

That at the time of the formation of this so-called Inde¬ 
pendent Protective Committee of Bondholders there was 
likewise formed a so-called Protective Committee for the 
debenture holders, and when the said L. L. Stanley of 
Halsey, Stuart and Company, Inc. was made Chairman of 
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the Bondholders’ Protective Committee, T. t>. Carson, an 
“A” director of the defendant, Properties Company and 
Construction Company, was made President of the Prop¬ 
erties Company, and George D. Schriver, President of 
ITambleton and Company, Inc., was made Chairman of the 
Senior Debenture Holders’ Committee, which latter Com¬ 
mittee, so far as your petitioner is advised, has never held 
a meeting. 

22. The so-called Independent Bondholders’ Protective 
Committee, in order to secure a deposit with i\ of the bonds 
widely held throughout the United States as aforesaid, on 
March 12, 1931, sent a circular letter to the hojders of these 
bonds representing that a forced sale of theRe properties 
would be contrary to the best interests of the bondholders, 
and their reorganization so as to avoid a protracted and 
expensive receivership would be greatly to the interest of 
the bondholders. Again, on May 6, 1931, this so-called Pro¬ 
tective Committee in urging the deposit of b^nds, advised 
the holders of these bonds that Mr. T. D. Carson, formerly 
Senior Bank Examiner in the Fifth Federal ^Reserve Dis¬ 
trict, and Mr. Humphrey Lloyd, Certified | Public Ac¬ 
countant, had been installed as President and [Treasurer of 
the Company, to have charge of the Company’s finances, 
and— 

“It is the hope of the Committee that this situation can 
be continued, pending the reorganization and thus afford 
the bondholders substantial protection while avoiding re¬ 
ceivers.” 

; 

This Committee, however, failed to advise the bondholders 
that Mr. T. D. Carson had for a long time been an employee 
of the said Bankers as had Mr. Humphrey Lloyd, and long 
prior to being put as President and Treasurer, Respectively, 
of this organization, had been salaried officials thereof. 
Carson having been an “A” director, under [the domina¬ 
tion and direction of the Bankers. Notwithstanding the 
announced purpose of this Committee to prevent a receiv¬ 
ership, and notwithstanding the pending of aii equity suit 
in the Supreme Court of the District of Columbia, under 
the style of Shaw v. Wardman Real Estate Properties, 
Inc., et al., No. 53077, seeking a receivership, ^nd the ap¬ 
pearance of the defendant corporation and ijhe trustees 
under said Indenture and Deed of Trust in spd suit, by 
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collusion and agreement between said Bankers and trus¬ 
tees aforesaid, having theretofore been selected as trus¬ 
tees by said Bankers, and with the consent and agreement 
of certain members of said so-called Protective Bondhold¬ 
ers ’ Committee, the said trusts under the Indenture and 
Deed of Trust securing the First and Refunding Bonds, 
filed suit herein asking for the appointment of Receivers, 
to which the said defendant corporation, controlled by said 
Bankers, immediately consented. The petitioner is in¬ 
formed that the Receivers nominated and suggested in 
said cause were selected by an agreement with said Bank¬ 
ers, and as a result of said agreement the said T. D. Car- 
son, the Bankers’ “A” director and President of said de¬ 
fendant corporation, was selected as one of the said Re¬ 
ceivers, the said Julius I. Peyser, President of the Secur¬ 
ity and Commercial Bank of Washington, was selected as 
another, and J. P. Tumulty, heretofore selected as 
45 a member of the so-called Protective Committee by 
the said Bankers, was selected as a third Receiver. 
These Receivers have selected as attorneys the general 
counsel for Halsey, Stuart and Company, Inc., in Wash¬ 
ington, being the same attorneys who represented said 
Bankers in the original financing of these properties, and 
who represented the so-called Independent Bondholders’ 
Committee as their attorneys, and the properties are now 
being operated and controlled by the said T. 1). Carson and 
Humphrey Lloyd, former employees of said Bankers. 

23. The object and prayer of the bill of complaint filed 
herein is to foreclose the deed of trust and indenture of 
mortgage and to have the Court authorize the Trustees 
therein to make sale of all the above described properties 
without discrimination. The result of such foreclosure 
will be to dispose of the solvent as well as the insolvent 
properties at foreclosure prices, so that the Bankers might 
cheaply purchase the solvent and paying properties, or 
refinance them at the expense of the bondholders and to 
the profit of the Bankers and further protect said Bank¬ 
ers from personal liability. And in this connection the 
plaintiff avers that under the domination and direction of 
the said Bankers through their “A” directors, these cor¬ 
porations have been wastefully and inefficiently managed, 
and besides needless extravagance of operation, the solvent 
and paying properties have been regularly milked to pay 
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the losses of the insolvent properties, and to pay losses 
on the operation of other properties not und^r said inden¬ 
ture and deed of trust, and moneys which shoikld have been 
applied to the payment of the interest on the bonds se¬ 
cured by said indenture and deed of trust, |)y the negli¬ 
gence of the said Bankers dominating said porporations, 
have been unlawfully dissipated and frittered away. 

Your petitioner avers that the present Receivers are dis¬ 
qualified in that they were selected by agreement with said 
Bankers, and have selected as their counsel the general 
counsel in Washington for Halsey, Stuart ar[d Company, 
and that the bondholders are entitled to the appointment 
of Receivers who are wholly disconnected with, and inde¬ 
pendent of, said Bankers, and who will be in ^ position to 
enforce the rights of said Bondholders against said Bank¬ 
ers, and who will use all proper efforts to jcompel said 
Bankers to pay into the Receivership herein I the various 
sums unlawfully withheld and wrongfully dissipated, as 
hereinbefore set out. 

Wherefore, the premises considered, th^ petitioner 
prays: 

1. That the said Halsey, Stuart and Company, Inc. and 
said Hambleton and Company, Inc. be served With process 
and be required to answer this petition; and that the plain¬ 
tiffs and defendant herein be required to answer the same; 

2. That the orders entered herein on the l4th day of 
July, 1931, and on the 24th day of July, 1931; appointing 
Thomas D. Carson, Julius I. Peyser and Joseph P. Tu¬ 
multy as Receivers pendente lite, be rescinded and set 
aside, and that Receivers be appointed hereiii wholly in¬ 
dependent of and disconnected with the said Bankers, Hal¬ 
sey, Stuart and Company, Inc. and Hambleto]|i and Com¬ 
pany, Inc.; 

3. That the said Halsey, Stuart and Company, Inc. and 
Hambleton and Company, Inc. be required to account for 
and pay into the hands of the Receivers herein appointed 
the $1,100,000 received and withheld by thenji from the 
sale of the First and Refunding Bonds, as well as to ac¬ 
count for any other sum or sums received by (them from 

the sale of said securities, or in any event, a defi- 
46 ciency judgment be entered against them for any 
losses suffered by said bondholders; 
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4. That the said Halsey, Stuart and Company, Inc. and 
Hambleton and Company, Inc. be required to account for 
and pay to the j Receivers of this Court for the benefit of 
the holders of the said First and Refunding Bonds, the 
interest directed by them to be paid on the senior deben¬ 
tures issued bv the said Construction Companv since June 
1,1929; 

5. That a full accounting be had of all of the receipts and 
disbursements of the proceeds of the sale of said bonds 
and securities, as well as the operating receipts from said 
corporations; 

6. That the Trustees, plaintiffs herein, shall be enjoined 
and restrained from foreclosing under said indenture and 
deed of trust on said properties until the Independent 
Bondholders, freed from the domination of the Bankers 
and the alleged Bondholders’ Committee formed at the 
instance and for the protection of the said Bankers, shall 
have had time to formulate and submit a feasible plan of 
reorganization in the interest of said bondholders: 

7. That Halsey, Stuart and Company, Inc. and/or the 
defendant, Wardman Real Estate Properties, Inc., be re¬ 
quired to produce a list of all the bondholders with the ad¬ 
dresses and amount of bonds owned bv each, who hold the 
said First and Refunding Bonds; 

8. That the petitioner may have such other and further 
relief as to equity may seem meet. 

(S.) ' * ALFRED C. TORGESON, 

Petitioner. 

(S.) CARLIN and CARLIN, 

(S.) GEORGE GORDON BATTLE, 

(S.) LESLIE C. GARNETT, 

(S.) JEROME SIMMONS, 

Attorneys for Petitioner. 

47 District of Columbia, ss : 

Alfred C. Torgeson, being duly sworn, deposes and says 
that he is the petitioner herein; that he has read the fore¬ 
going bill of complaint and knows the contents thereof 
and that the same is true of his own knowledge, except as 
to the matters therein stated on information and belief, 
and as to those matters he believes it to be true. 

(S.) ALFRED C. TORGESON, 

Petitioner. 
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Subscribed and sworn to before me this 29th day of July, 
1931. 

(S.) WANDA G. PEARSON, 

Notary Public. 


My commission expires on the 18 day of Atay, 1936. 

, i 

48 Petition for Intervention by Bondholderd’ Protective 

Committee. 


Filed August 3, 1931. 

# * * * • • • 

To the Honorable Justice of the Supreme Court} of the Dis¬ 
trict of Columbia holding an equity court: j 

The petition of Leonard L. Stanley, William puchsbaum, 
Paul W. Fisher, William W. Greve, Frederick jJ Leary and 
Andrew J. Miller, filed by leave of Court first bad and ob¬ 
tained, respectfully represent and show unto tlje Court as 
follows: 

1. Your petitioners constitute a committee (hereinafter 
sometimes referred to as the Bondholders’ Protective 
Committee) representing holders of First and Refunding 
Mortgage Gold Bonds of Wardman Real Estate properties, 
Inc., which said Committee is duly constitute^ under a 
certain agreement, sometimes referred to as jthe Bond¬ 
holders’ Protective Agreement, dated as of February 6, 
1931, and your petitioners constitute all the members of 
said Committee. 

2. That your petitioners are informed as tp the con¬ 
tents and substance of the Bill of Complaint and the 
Amendment to the Bill of Complaint heretofore £led in the 
above entitled cause brought by Central Hanover! Bank and 
Trust Company and Frank Wolfe as trustees, Equity No. 
53,117, and further are informed as to the contents and 
substance of the Bill of Complaint heretofore filed in the 
above entitled cause brought by Randolph P. Compton as 
plaintiff, being Equity No. 53,180, and are informed and 
believe, and therefore aver, that the several allegations 
therein respectively stated are true. 

3. That there have been deposited with your petitioners, 
constituting said Bondholders’ Protective Comjnittee as 
aforesaid, First and Refunding Mortgage Gold Bonds of 
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the defendant, Wardman Real Estate Properties, 

49 Inc., in an aggregate principal amount of Eight mil¬ 
lion one hundred four thousand Dollars ($8,104,000), 

representing approximately seventy-four per cent of all of 
said bonds issued and outstanding, which said bonds have 
been so deposited with your petitioners pursuant to the 
terms and conditions of said Bondholders’ Protective 
Agreement, and your petitioners now represent the same 
and are the owners and holders thereof as such Committee. 

4. That your petitioners crave leave to refer to said 
Bills of Complaint and said Amendment to the Bill of 
Complaint filed in the above entitled consolidated cause by 
the said plaintiffs respectively as a statement in detail of 
their grounds and reasons for craving leave to intervene in 
this cause. 

5. That your petitioners likewise have knowledge of the 
proceedings heretofore had in this Honorable Court, in¬ 
cluding the appointment of receivers for the property and 
assets of the defendant, Wardman Real Estate Properties, 
Inc., covered bv and embraced in the Indenture of Mort- 

m 

gage and Deed of Trust referred to and copy of which is 
annexed to the Bill of Complaint in Equity cause No. 53,117 
herein and of thg extension of said receivership to the as¬ 
sets of said defendant in the District of Columbia not 
covered bv and embraced in said Indenture of Mortgage 
and Deed of Trust. Your petitioners aver that the ap¬ 
pointment of said receivers as heretofore made by this 
Honorable Court was and is for the best interests of the 
holders of the First and Refunding Mortgage Gold Bonds 
of said defendant and for the best interests of said defend¬ 
ant and its creditors. 

Wherefore your petitioners pray: 

1. That the prayers of the Bills of Complaint and the 
Amendment to the Bill of Complaint herein be 
granted. 

50 2. And for such other and further relief in the 
premises as mav be just and proper. 

LEONARD L. STANLEY, 
WILLIAM BUCHSBAUM, 
PAUL W. FISHER, 

WILLIAM W. GREVE, 
FREDERICK J. LEARY, 
ANDREW J. MILLER, 
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Constituting a Committee of Holders of the First and 
Refunding Mortgage Gold Bonds of Wardknan Real 
Estate Properties, Inc., Constituted under Bondhold¬ 
ers’ Protective Agreement Dated as of February 6, 
1931, 15 Broad Street, New York City, j 

By LEONARD L. STANLEY, 

I Chairman. 

BEEKMAN, BOGUE & CLARK, 

15 Broad Street, 

New York City, 

Bv EDWARD K. HANLON, 

CONRAD H. SYME, I 

S on the rn B u il d ing, 

Attorneys for Bondholders’ 

Protective Committee. 

State of New York, 

County of New York, ss: 

Leonard L. Stanley, being duly sworn, deposes and says 
that he is one of the petitioners named in the foregoing 
Petition and is Chairman of the Bondholders’!Protective 
Committee therein referred to; that he has read the fore¬ 
going Petition and knows the contents thereof ahd that the 
same is true of his own knowledge except as to the mat¬ 
ters therein stated to be alleged on information and belief 
and that as to those matters he believes it to bejtrue; that 
the sources of deponent’s information and belief as to 
all matters therein not stated as of his own knowledge 
are documents now or heretofore in the [possession 
51 of deponent or seen bv him. 

' LEONARD L. STANLEY. 

I 

Subscribed and sworn to before me this l^t day of 
August, 1931. 

[notarial seal.] JAMES E. BREEN, 

Notary Public, Kings County. 

I 

Kings Co. Clk. No. 208, Reg. No. 2245. j 

Certificate Filed in N. Y. Co. 

N. Y. Co. Clk. No. 510, Reg. No. 2 B410. 

Commission expires March 30, 1932. 
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Memorandum. 

October 5, 1931.—Motion of Harold H. Shaller for leave 
to tile objection to decree of foreclosure, Objections and 
Exhibit, appearance of Jos. Lowe, tiled. 

52 Order Allowing the Filing by Harold H. Shaller, 

Bondholder, of His Objections to the Granting of 
Decree of Foreclosure. 

Filed October 5, 1931. 

On motion of Harold H. Shaller, holder of a first mort- 
ga£e bond secured by the Indenture of Mortgage and Deed 
of Trust set forth in the Bill of Complaint in the above- 
entitled cause, it is hereby 

Ordered that Harold H. Shaller, bondholder be per¬ 
mitted to file his objections to the granting of the proposed 
decree of foreclosure in the above-entitled cause. 

i JESSE C. ADKINS, 

Justice. 

53 Memorandum. 

Filed October 12, 1931. 

• *•*•*# 

1. I think the bondholders are entitled to a sale at the 
present time, and under the circumstances of this case I 
have no right over their objection to postpone the sale in¬ 
definitely. My reasons are stated in a separate memoran¬ 
dum. 

2. The reorganization plan is not submitted to me for 
approval, and I, therefore, make no comments on it. 

3. Plaintiffs and the bondholders express a willingness 
that the property may be offered as a unit and in separate 
parcels. I think this should be done. 

4. I will not undertake to fix a minimum price in the 
decree. The questions with respect to that can be deter¬ 
mined more accurately on application for confirmation of 
any sale. 
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5. I will follow the provisions of the deed of trust as to 
the length of advertisement. 

6. I will approve the provisions of the decfee providing 
for deposit of the bonds in part payment of the purchase 
price. This is in accord both with the deed of trust and 

section 544 of the Code. 

54 7. I think the provisions of paragraph 1 of the 

decree are too broad. I think there shbuld be sepa¬ 
rate findings of such facts as plaintiffs regard as necessary 
to support the decree. 

October 12,1931. 

JESSE C. ADKINS, 

Justice. 

55 Memorandum. 

Filed October 12, 1931. 

j 

# * * * # # # 

In this case plaintiffs Central Hanover Trujst Company 
and Frank Wolfe, trustees under a deed of trijist from the 
defendant Wardman Real Estate Properties!, Inc., seek 
foreclosure of deeds of trust and supplement thereto given 
to secure payment of bonds, the principal of] which now 
aggregates $10,963,000. 

The case being tried I found that the maker defaulted 
in the payment of interest on the bonds due March 1, 1931; 
that the principal of all the bonds is now due, and that the 
trustees are entitled to a decree of foreclosure^ The trus¬ 
tees ask for a decree in strict accord with the trust instru¬ 
ment, which provides for a sale after four weeks] ’ advertise¬ 
ment. 

The members of a protective committee of the bondhold¬ 
ers have intervened; they join with the trustees in asking 
for a foreclosure at the present time in accord with the 
trust instrument. Their intervening petition states that 
they represent 74% of the total, and their counsel stated 
in open court at the trial that the committee now) represents 
about 84% of the outstanding bonds. 

Edwin H. Brownley, appointed by the Circuit Court 
of Baltimore City as statutory receiver of the Wardman 
Realty and Construction Company, which asserts that it 

4—6011a 
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holds all the stock of defendant Wardman Real 

56 Estate Properties, Inc., has been permitted to inter¬ 
vene. Several bondholders who have not deposited 

their bonds with the protective committee have been per¬ 
mitted to intervene. The amount of bonds owned by them 
does not definitely appear, but at the argument their coun¬ 
sel mentioned amounts the total of which, as I recall, would 
not exceed $50,000, or less than 1% of the bonds outstand¬ 
ing. One Massauer, who claims to be the equitable owner 
of 92V*>% of the stock of defendant Wardman Real Estate 
Properties, at the conclusion of the trial presented a peti¬ 
tion for leave to intervene. His petition to intervene was 
denied, but his counsel were heard orallv and bv brief. 
Counsel for Brownley, for the minority bondholders, and 
for Massauer all opposed immediate foreclosure. 

A reorganization plan agreed to by the depositing bond¬ 
holders was submitted informallv to the court, but no re- 
quest is now made for the approval of that plan. No pro¬ 
vision is made in that plan for the stockholders. 

The opposition ; to immediate foreclosure is based on the 
assertion that if the properties covered by the deed of trust 
are sold at the present time, they will bring far less than 
their full value; that to avoid this sacrifice the Equity 
Court has the power, over the objection of the holders of 
the bonds, to indefinitely postpone the sale of the properties 
securing the bonds; and that in the exercise of its discre¬ 
tion, the Court should exercise this power and postpone 
the sale until financial conditions improve, when it is hoped 
a better price may be received for the property. 

The question is one of importance to the minority bond¬ 
holders and the stockholders, and I have examined the 
cases cited bv them with care. 

It is admitted that at least two of the properties involved 
require the early expenditure of large sums to re- 

57 habilitate them, and this condition is having a detri¬ 
mental effect on the rental of those properties. No 

one can guarantee that a sale of the property a few months 
or a few years hence will not result in a substantial loss. It 
would be only fair for the persons urging a postponement 
to give bond to secure the majority bondholders from any 
such loss. No such bond is authorized by our practice, and 
it would be impossible to determine the loss even if one 
were given. 
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Even if this Court were vested with the extraordinary 
power suggested, I do not think a case is made out for its 
exercise. 

But I am forced to the conclusion that plaintiffs are 
-titled to a decree for the present sale of the property, and 
that the Court has no right, over the objection of the ma¬ 
jority bondholders, to postpone the sale indefinitely. 

The rights of the parties are expressed in j the deed of 
trust under which the trustees are proceeding, and the 
Court is governed thereby. 

By the provisions of that instrument the trustees in the 
event of default (Art. XII, Sec. 3, p. 112) — j 

“may, and upon being requested in writing b}f the holders 
of at least twenty-five per cent in amount of said Bonds 
then outstanding, and upon being properly | indemnified 
against costs and expenses which may be incurred by act¬ 
ing in pursuance of such request, shall , 9 9 


either sell the mortgaged property at public! auction or 
proceed to its foreclosure by judicial proceeding. 

In the event of foreclosure by judicial proceeding the 
deed provides (Art. XII, Sec. 4, p. 113): 

58 “In case the Trustees or either of them shall 


proceed by suit or suits at law or in equity after de¬ 
fault, as above provided, the Trustee or Trustees, as the 
case may be, shall be entitled to have the mortgaged prop¬ 
erty sold by a judicial sale under the order or decree of a 
court or courts of competent jurisdiction, for or toward 
the satisfaction of the principal and interest diie or owing 
on the then outstanding Bonds, issued under or| entitled to 
the benefit of the security of this mortgage, and for the en¬ 
forcement of the rights, liens and securities of the Trustees 


and the bondholders.” 

The deed also provides (Art. XII, Sec. 16, p. 122): 

“Anything in this mortgage contained to the contrary 
notwithstanding, the holders of at least a majority in ag¬ 
gregate principal amount of the Bonds hereby secured and 
then outstanding, from time to time, shall have the right 
to direct and to control the method and place of conduct¬ 
ing any and all proceedings for any sale of the paortgaged 
property or for foreclosure under the terms of this mort- 
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gage, or for the appointment of a receiver, or for the pur¬ 
pose of taking any other proceedings hereunder.’’ 

The default having occurred in the payment of the in¬ 
terest due on March 1,1931, more than twenty-five per cent 
of the bondholders made written request of the Trustees 
that thev nroceed to foreclose the lien of the deed of trust. 
In consequence of such request, this action was instituted, 
testimony has been taken, and the Court has been requested 
to enter immediately a decree of sale. This immediate sale 
is requested by the Trustees and by far more than a ma¬ 
jority in aggregate principal amount of the bonds, which 
majority, by the terms of the deed of trust has the right to 
direct and control these proceedings. 

The law seems to be well settled that where the deed of 
trust or mortgage provides for sale at the request of the 
party secured, the courts cannot postpone the sale because 
of depression. 

The leading case is McGowan v. Sand ford, 9 Paige Oh. 
(N. Y.) 290, decided in 1841. There, after an order 
59 for the sale of property in foreclosure proceedings, 
the trial court postponed the sale for a period of 
slightly over six months. The application was based on 
the assertion that to force a sale of the mortgaged premises 
“during the present unsettled state of politics and finances 
of the country, would not only wantonly sacrifice the prop¬ 
erty, but would materially injure, if not ruin the parties 
interested in a favorable sale.” On appeal the Chancellor 
promptly reversed the order and directed a sale upon the 
usual three weeks notice. The court said: 

“But the coip*t of chancery has no legal right to interfere 
for the relief of an individual by arbitrarily suspending the 
ordinary operation of the laws for the collection of debts 
to meet his particular case” (290). 

“I cannot resist the conclusion, therefore, that the order 
appealed from not only violates a sound principle of equity 
as well as of law, that the creditor is entitled to his money 
when it becomes due and payable according to the terms 
of the contract of the debtor, but that great injustice and 
injury will probably result to the appellant if this order is 
permitted to stand” (292). 
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To the same effect are Muller v. Bayly, 21 (|ratt. 521 (de¬ 
cided in 1871) and Lipscomb v. New York Lif e Ins. Co. y 138 
Mo. 17 (arising in 1893). 

Our Court of Appeals I think has settled th£ question for 
this District in Anderson v. White, 2 App. D, C. 408. The 
Court of Appeals affirmed the court below which had sus¬ 
tained a demurrer to a bill to set aside a sale of real estate 
under a deed of trust. The gravamen of the bill was that 
the sale had been held in December, 1892, when there was 
an economic depression and when the real estate market 


was dull for want of purchasers and because of the Christ¬ 
mas season. The Court said: 

60 “As long as these contracts are entered into by 
permission of law, they must be respected and not 
interfered with, unless upon some well recognized principle 


of equity applicable alike to all contracts of the same gen¬ 
eral nature. 

“Wherever the terms of the trust have been followed, 
and no violation of duty on the part of the trustees can be 
shown, the hardship of the condition of the mortgagor will 
not excuse the interposition of courts of equity. 


“That ‘times are hard,’ or ‘money scarce, ,or the ‘time 


of year unpropitious,’ or that the property would likely 
sell for a great deal more at a later period, afford no ground 
for equitable relief. Interference for such Causes would 
be to impair the obligation of contracts and t^ extend the 
guardianship of the courts to those laboring Under no dis¬ 
ability to contract for themselves.” 


Also, on p. 419, the court said: j 

The duty of the trustees “is to sell after default, upon 
the demand of the security holder in the manner and upon 
the notice prescribed in the trust. They cannot sell upon 
holidavs, or at unusual or unreasonable hours; but thev 
have no right, on the other hand, to refuse jo sell until 
some time in the future that may be more satisfactory or 
advantageous to the mortgagor. Appeals foij delay to a 
more favorable or convenient season must be made to the 


creditor. The terms of the instrument measure) the powers 
and prescribe the duties of the trustees.” 

In these cases the application for delay was made by 
the mortgagor. 
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In the present case the request to postpone is joined in 
by the owners of a small amount of the bonds secured, and 
by those claiming to be the owners of the stock of the 
mortgagor. 

Under the deed of trust, the decision of the holders of 
the majority of the bonds is to govern. I do not think that 
the law is changed by the fact that the holders of a small 
minority of the bonds join with the stockholders in urging 
delay. The holders of the great majority of the bonds are 
entitled to the relief as provided for by the trust deed. 

61 The cases cited by counsel for Nassauer fall far 
short of supporting his contentions, and are not in¬ 
consistent with the cases above cited. 

It is of course settled that where the mortgaged prop¬ 
erty is used for business purposes of such a nature that 
the discontinuance of the business would destroy or greatly 
impair the value of the property, the Court may authorize 
the receiver to carrv on the business while he remains in 
charge. 

Here the deed of trust authorized the appointment of a 
receiver, and thq trustees came into this court to secure 
that relief in connection with the foreclosure. 

In Cake v. Mokun, 164 U. S. 311, the sale occurred about 
six months after the bill was filed. The property involved 
was a hotel. The case involved only authority to continue 
the business until a trial could be had. 

So in Grant v. Phoenix Life Ins. Co. y 121 U. S. 105, the 
proceedings in the case occupied a period of years. A re¬ 
ceiver was held proper during the continuance of the case. 

In Pacific Northwestern Packing Co. v. Alien , 109 Fed. 
515, the property, involved was a salmon cannery, and the 
receiver was authorized to continue the business through 
a particular canning season—a very short time. This was 
done at the request of the holder of the first mortgage. 

In First National Bank v. Detroit Trust Co. y 248 Fed. 16, 
the Court appointed a receiver and directed him to continue 
the business of a lumber company for a substantial period 
of time. There were three mortgages on the property of 
the Lumber Company for $1,000,000, $69,000 and something 
over $100,000, respectively. The holders of the first 

62 and second mortgages and a portion of the holders 
of the third mortgage, or 5/6 of the total indebted¬ 
ness, requested the continuance of the business. Here both 
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the trustees and the holders of 5/6 of the first) trust demand 
their legal rights under the deed of trust. 


In Central Trust Co. v. Chattanooga, etc.\ 94 Fed. 275, 
the decree of foreclosure was passed about five months 
after the suit was filed. The sale did not occtir until three 
years thereafter, but the reason for the dela v does not ap¬ 
pear, and I must assume that it was with the consent of the 
bondholders. 


October 12, 1931. 


JESSE C. A 




Justice. 


63 Motion for Leave to Intervene. 

Filed Oct. 14, 1931. j 
####*#* 

Xow come Harry T. Whelan, Harold H. Shaller, and 
Isaac B. Jones, bv their attornevs, and move the Court for 
leave to intervene as defendants in the above entitled cause, 
and to file the attached intervening petition! for reasons 
stated in the said petition. 

WILLIAM B. O’CONNELL, 
EMIL K. ELLIS, 

By W. B. O’CONNELL, 

EMIL K. ELLIS, | 

N. Y. Bar, Attorneys for h^tervenors. 

Service acknowledged Oct. 14, 1931. 

W. C. SULLIVAN, 

Atty. for Compton. 

WRIGHT, 

For Ward Real Props., Inc. 

HAMILTON & HAMILTON, 

Attys. for Pl’ff in Eq. 53117. j 

Order Denying Motion for Leave to File Intervening 

Petition. 

Filed Oct. 14,1931. 

# # * # * * i # 

Five days’ notice required by the rules of Cpurt having 
been waived by all parties, motion of Harry |T. Whelan, 
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Harold H. Shaller, and Isaac B. Jones, asking leave to file 
their intervening petition attached to said motions on be¬ 
half of minority bondholders, is hereby denied. 

i JESSE C. ADKINS, 

Justice. 


64 Findings of Fact . 

Filed Oct. 14, 1931. 

******* 

The Court makes the following Findings of Fact in the 
above-entitled cause: 

1. The plaintiffs, Central Hanover Bank and Trust Com¬ 
pany, a body corporate, and Frank Wolfe, Trustees, the 
former being a corporation incorported under the laws of 
the State of New York, and having its principal office at 
70 Broadway, New York City, and the latter being a citizen 
of the United States and a resident of the City and State 
of New York, filed their Bill of Complaint in this court on 
July 14, 1931, as Trustees, for the foreclosure of a First 
and Refunding Mortgage and Supplement thereto, here¬ 
inafter referred to, executed by and upon the properties of 
the Wardman Real Estate Properties, Inc., a corporation 
incorporated under the laws of the State of Maryland, and 
having its principal office in the District of Columbia. 
Thereafter, by amendment, the Riggs National Bank of 
Washington, D. C., Trustee under a Second Mortgage 
known as the General Mortgage, and Supplement thereto, 
upon the same properties, was made a party defendant, and 
answered the Bill of Complaint. 

2. On the 27th day of September, 1928, the defendant 
Wardman Real Estate Properties, Inc., for its lawful cor¬ 
porate purposes, and in accordance with resolutions duly 
passed and adopted by its stockholders and its Board of 

Directors,: authorized the issuance of its bonds to an 

65 aggregate principal amount not exceeding $16,000,- 

000, as more particularly described in the First 

and Refunding Mortgage referred to in paragraph 3 hereof; 
whereof $11,000,000 thereof were authorized to be presently 
issued and outstanding and $5,000,000 thereof reserved to 
refund underlying obligations upon certain properties. 
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3. On September 27,1928, the said Wardman Real Estate 
Properties, Inc., in order to secure payment o i the principal 
and interest of said bonds, and pursuant tq appropriate 
resolutions duly passed and adopted by its stobkholders and 
its Board of Directors, executed and delivered under its 
corporate seal, to the Central Union Trust Company of 
New York and the said Frank Wolfe, as Trustees, a certain 
Indenture of Mortgage and Deed of Trust, .bearing date 
the 1st day of September, 1928, known as its First and Re¬ 
funding Mortgage, and said Mortgage was thereupon duly 
recorded among the Land Records of the District of Co¬ 
lumbia on the 27th day of September, 1928, ifi Liber 6227, 
folio 45. A duly certified copy of said Mortgage was re¬ 
ceived in evidence and is made part hereof by reference. 
The said Mortgage conveyed the property mentioned and 
described in the Bill of Complaint to the Central Union 
Trust Company of New York and Frank Wdlfe, as Trus¬ 
tees, and its and his successors and assigns in trust, to 
secure said bond issue. 

4. On the 20th day of April, 1929, the said Ward- 
man Real Estate Properties, Inc., in ordei* to further 

secure the payment of the principal and interest of 
66 said bond issue, pursuant to the appropriate reso¬ 
lutions of its Board of Directors, executed and de¬ 
livered under its corporate seal, to the Central Union Trust 
Company of New York and said Frank Wolfe, j as Trustees, 
its and his successors and assigns, a Supplemental Inden¬ 
ture of Mortgage and Deed of Trust, bearing date the 
20th day of April, 1929, which said Supplemental Mortgage 
was duly recorded among the Land Records of the District 
of Columbia on the 30th day of April, 1929, iij Liber 6316, 
folio 269. Copy thereof is made part hereof ljy reference. 
Said Supplemental Mortgage was executed pursuant to the 
provisions of the First and Refunding Mortgage and as 
further security and protection for the First and Refund¬ 
ing Mortgage Gold Bonds secured by said Mortgage, and it 
conveyed to said Trustees for said purpose (iH improve¬ 
ments, fixtures and personal property of eveby kind and 
nature located in, upon or appurtenant to each of the lands 
and premises, or used, or designed to be used in the opera¬ 
tion of said premises, or any part thereof, described in the 
granting clause of said First and Refunding Mortgage. It 
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described the improvements, fixtures and personal property 
intended to be covered by said Supplemental Mortgage in 
great detail. 

5. The Central Union Trust Company of New York was, 

at the time of said execution and deliverv of said Mort- 

•» 

gages, authorized and empowered by the laws of New York, 
to hold in trust the property transferred and conveyed to 
it and its co-trustee, and to accept and execute the trusts 
expressed and declared in said Mortgage and Supplemental 
Mortgage, and it and its co-trustee duly accepted the 

67 trusts created by said Mortgage and Supplemental 
Mortgage by joining in the execution thereof. On 

May 15, 1929, ^he Central Union Trust Company of New 
York merged into itself the Hanover Bank of the State of 
New York, a banking corporation organized under the laws 
of the State of New York, and became the Central Hanover 
Bank and Trust Company of New York, and by reason of 
said merger, and pursuant to Section 18 of Article 15 of 
said Mortgage,; said Central Hanover Bank and 'Trust 
Company becarpe and was, and still is, the Corporate 
Trustee under said Mortgage, duly authorized and em¬ 
powered to hol$ in trust the property conveyed by said 
Mortgage, and it is the Corporate Plaintiff in this cause. 

6. That on the 27th day of September, 1928, the Ward- 
man Real Estate Properties, Inc., in accordance with reso¬ 
lutions duly passed and adopted by its stockholders and 
its Board of Directors, executed and delivered a junior 
mortgage upon the properties described in the Bill of Com¬ 
plaint to the Riggs National Bank of Washington, 1). C., 
a National banking corporation organized under the laws 
of the United States, and having its principal office in the 
District of Columbia, said Mortgage being dated as of 
September 1, 1928, and recorded on the 27th day of Sep¬ 
tember, 1928, in Liber 6227, at folio 141 of the Land 
Records of the District of Columbia. Copy thereof is made 
part hereof by reference. Said Mortgage purported to 
secure $2,500,000 of bonds, designated General Mortgage 
Gold Bonds, with the interest accruing thereon. That 
thereafter, to wit, on the 30th day of April, 1929, the said 

Wardman Real Estate Properties, Inc., in accord- 

68 ance with resolutions duly passed and adopted by 
its Board of Directors, duly executed and delivered 

to said The Riggs National Bank of Washington, D. C., its 
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Junior Supplemental Indenture of Mortgage and Deed of 
Trust, as further security and protection of ihe General 
Mortgage Gold Bonds secured by the General Mortgage 
aforesaid. Said Mortgage purported to convey to the 
Trustee all improvements, fixtures and personal property 
of every kind and nature located in or upon or appurtenant 
to the lands and premises described in said General Mort¬ 
gage, a detailed description of said improvements, fixtures 
and personal property being included in said Supplemental 
Mortgage. Said Second Supplemental Mortgage was re¬ 
corded May 7, 1929, in Liber 6319, folio 323. Copy thereof 
is made part hereof by reference. 

7. The Court further finds that subsequent tt> the execu¬ 
tion and delivery of the First and Refunding Mortgage, 
and pursuant to the provisions thereof, there yas duly re¬ 
leased from the lien of said Mortgage a portion of Lot 2 
in Square 2106, as described by metes and bounds in Para¬ 
graph 9 of the Bill of Complaint; and further, t[hat on May 
26, 1931, the property known as the Highland^, described 
in the granting clause of said First and Refunding Mort¬ 
gage, was sold by the National Savings and Trust Com¬ 
pany, Trustee, upon the foreclosure of an underlying mort¬ 
gage or deed of trust on said property from Harry Ward- 
man, Thomas P. Bones and James D. Hobbs, as joint ten¬ 
ants, bearing date the 7th day of October, 1927. 

69 8. The Court further finds that the said First and 

Refunding Mortgage and Supplement thereto were 
the proper act and deed of the said Wardman jReal Estate 
Properties, Inc., duly authorized and delivered in conform¬ 
ity with law, and constitute a valid conveyance and pledge 
of the mortgaged property for the purposes therein stated, 
and now constitute a valid and subsisting lien upon said 
mortgaged property, except as to part of Lot 2 in Square 
2106 and the property known as the Highlands, hereinbe¬ 
fore mentioned; superior to the lien of the General Mort¬ 
gage and the Junior Supplemental Mortgage mentioned 
and described in paragraph 6 hereof. That u]j>on the exe¬ 
cution and delivery of said Mortgage, the Wardman Real 
Estate Properties, Inc. duly made and executed $4,000,000 
principal amount of bonds of the First Series $3,000,000 
principal amount of bonds of the Second Series, and $4,- 
000,000 principal amount of bonds of the Third Series; and 
all of said bonds were duly authenticated and issued; and 
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thereafter, the said Mortgagor, for its lawful corporate 
purposes, and in accordance with resolutions passed and 
adopted by its Board of Directors, from time to time, duly 
made and executed $44,000 bonds of the Second Series, and 
$44,000 bonds of the Third Series, which 'were authenticated 
by the Corporate Trustee for the purpose of retiring $88,- 
000 bonds of the First Series. Thereafter, the said Mort¬ 
gagor duly made and executed, and the said Corporate 
Trustee authenticated and there were duly issued additional 
bonds in the sum of $71,500 of the First Series, $97,000 of 
the Second Series, and $93,500 of the Third Series, making 
in all a total issue of $11,350,000 bonds. Thereafter, 

70 there was cancelled and retired $165,500 of the Sec¬ 
ond Series, and $133,500 of the Third Series of bonds, 

leaving a total of outstanding and unpaid bonds in the sum 
of $10,963,000, issued for value and now in the hands of 
divers persons, firms and corporations, who are now the 
owners and holders thereof. 

9. That according to the tenor of the bonds of each of 
said Series, and the coupons attached thereto, the semi¬ 
annual instalment of interest at the rate of 6% per cent, 
per annum, became due and payable on March 1, 1931, and 
the defendant Wardman Real Estate Properties, Inc., failed 
or refused to pay the same, and the same remains and still 
is unpaid and in default, said instalment of interest amount¬ 
ing to $356,297.50. The approximate amount of taxes due 
on said properties is $137,312. The total principal amount 
now outstanding on underlying mortgages mentioned in the 
Bill of Complaint is $4,056,000, as follows, to wit: On 
Chastleton Hotel, $984,500; on Cathedral Mansions Center, 
$626,500; on Connecticut Avenue and Davenport Apart¬ 
ments, $720,000; on Stoneleigh Court, $1,425,000; and on 
2700 Connecticut Avenue Apartments, $300,000. 

10. Under date of July 10, 1931, a Bondholders Protec¬ 
tive Committee, representing at that time approximately 
74 per cent, of the bonds secured by said First and Refund¬ 
ing Mortgage, requested the plaintiff Corporate Trustee 
named in said Mortgage, to declare the principal of said 
First and Refunding Mortgage Bonds to be due and pay¬ 
able, with the accrued interest thereon, and to insti- 

71 tute foreclosure proceedings to foreclose said Mort¬ 
gage. Under date of July 11, 1931, the plaintiff Cor¬ 
porate Trustee named in said Mortgage, by letter addressed 
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to the defendant Mortgagor, Wardman Real Estlate Proper¬ 
ties, Inc., declared the principal of the First anql Refunding 
Mortgage Bonds to be due and payable forthwith, and 
demanded payment thereof. 

Under the date of August 14, 1931, the sai4 Bondhold¬ 
ers Protective Committee requested the Mortgage Trustees, 
plaintiffs herein, to sell said mortgaged property as one 
parcel, as an entirety. 

The Mortgagor failed to comply with the demand for pay¬ 
ment made upon it by the Mortgage Trustees ui|der date of 
July 11, 1931, and thereupon defaulted in the payment of 
tlie principal and interest of said bonds, and such default 
still continues. 

Thereupon, on July 14,1931, the plaintiffs herein filed their 
Bill of Complaint, praying that a decree be entered therein, 
determining that said Mortgage dated as of September 1, 

1928, and said Supplemental Mortgage dated as t>f April 20, 

1929, under which the plaintiffs are Trustees, take precedence 
over any and all other liens and interest of any atid all other 
parties who may assert liens upon, or interest in, the prop¬ 
erty and assets mentioned and described in the Ip ill of Com¬ 
plaint, and that said Mortgage and Supplemental Mort¬ 
gage may be decreed by this Court to be foreclosed, and 
the lands and premises described therein, together with 
the improvements, furnishings, fixtures, fitting^ and prop¬ 
erty of every sort, described in said Indenture, be| authorized 
by decree of this Court to be sold by the plaintiffs as such 
Trustees, and that the proceeds of sale, after the payment 

of taxes and any lien which may exist prior to the 
72 lien of said Mortgage and Supplemental Mortgage, 
and the costs and expenses of sale, and reasonable 
compensation to the plaintiffs as Trustees, thjeir agents, 
servants and counsel, be applied to the payment of the 
principal and interest which shall be then owijig and un¬ 
paid upon said bonds, or any of them, the surplus, if any 
remaining, to be held and distributed under order of this 
Court to whomsoever shall be entitled thereto. It further 
prayed for a deficiency judgment against the Wardman 
Real Estate Properties, Inc., in the event that ti e proceeds 
of sale should not prove sufficient to pay said indebtedness, 
interest and costs. It also prayed for the appdintment of 
a receiver or receivers of the properties described in the 
Bill of Complaint, to take possession thereof and to con- 
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serve, manage and operate said properties as going enter¬ 
prises, until the further order of this Court. 

11. Upon the filing of said Bill of Complaint, receivers 
were appointed by this Court, to take charge of, control and 
manage said properties, and they are now in possession 
thereof under the order of this Court. 

Conclusion of Law. 

Thereupon, upon the foregoing finding of fact the Court 
makes the following conclusion of law therefrom: 

That the plaintiffs are entitled to have entered forthwith 
a decree of foreclosure and sale of all and singular the 
mortgaged property. 

After the foregoing conclusions had been orally 

73 announced by the Court, objection was made by coun¬ 
sel to the form of the decree submitted bv counsel 

for plaintiffs and to the entry of a decree at this time, and 
after arguments and briefs, the Court on October 12, 1931, 
filed written rulings thereon and a memorandum of reasons 
therefor. 

JESSE C. ADKINS, 

Justice. 

October 14, 1931. 

74 Decree of Foreclosure and Sale. 

Filed October 14, 1931. 

• #•#**# 

The above-entitled causes coming on to be heard at this 
term upon the pleadings and testimony and having been 
submitted and considered by the Court, it is this 14th day 
of October, 1931 adjudged, ordered and decreed as follows: 
1. The Indenture of Mortgage and Deed of Trust of 
Wardman Real Estate Properties, Inc., to Central 

75 Union Trust Company of New York (now Central 
Hanover Bank and Trust Company) and Frank 

Wolfe, as Trustees, dated as of September 1, 1928, and 
recorded on September 27, 1928, in Liber 6227 at folio 45 
et seq., of the land records of the District of Columbia, to¬ 
gether with the Indenture supplemental to said Indenture 
of Mortgage and Deed of Trust dated April 20, 1929, and 
recorded April 30, 1929, in Liber 6316 at folio 269 et seq. 
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of said land records (said Indenture of Mortgage and Deed 
of Trust and said Indenture supplemental thereto being 
hereinafter collectively called the First and Refunding 
Mortgage) is a valid and subsisting mortgage and consti¬ 
tutes a valid and subsisting lien, prior and superior to every 
other lien, if any, of any party to the above-entiljled causes, 
or either of them, directly or by representation, upon all 
of the real estate and other property mentioned or described 
in Article 15 of this decree, subject, however, to the liens 
enumerated in said Article in so far, but only in so far, as 
the same respectively attach thereto. 

2. The defendant, Wardman Real Estate Properties, Inc., 
is indebted to the plaintiffs, Central Hanover Bank and 
Trust Company and Frank Wolfe, as Trustees under the 
First and Refunding Mortgage, upon the bonds secured 
thereby (hereinafter called First and Refunding Bonds or 
Bonds) in the following amounts: 

Principal of the Bonds. $1(4,963,000.00 

Interest thereon from March 1, 1931, to the 
date of this decree at 6V1>% per annum. . 

Instalment of interest on the Bonds due 

March 1, 1931. 

Interest thereon from March 1, 1931, to the 
date of this decree, at 6V>% per annum . 

Total . $11,777,095.17 


! 443,387.57 
356,297.50 
14,410.10 


76 Said defendant, Wardman Real Estate properties, 
Inc., has defaulted in the payment of said indebted¬ 
ness, which default still continues. 

3. If the defendant, Wardman Real Estate ^Properties, 
Inc., does not pay, and if no other party to the above-en¬ 
titled causes pays, within five days from the date of this 
decree, the amount of said indebtedness, with interest there- 

' I 

on computed to such date of payment, then the real estate 
and other property mentioned and described in! Article 15 


of this decree shall be sold for the purpose of paying the 
same, without valuation, appraisement, redemption or ex¬ 
tension, and all the lien, right, title and interest and equity 
of redemption of the defendant, Wardman Real Estate 
Properties, Inc., its creditors and stockholders and of all 
persons claiming under it or them, or any of them, and of 
all parties to the above-entitled causes and of hll persons 
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Parcel 7. Being the Boulevard Apartments, as more fully 
described in Article 15 hereof, together with the furniture, 
furnishings, equipment and other personal property of the 
said mortgagor located in, upon or appurtenant to said 
premises. 

Parcel 8. Being the Stoneleigh Court Apartments, as more 
fully described in Article 15 hereof, together with the fur¬ 
niture, furnishings, equipment and other personal 
79 property of the said mortgagor located in, upon or 
appurtenant to said premises. 

Parcel 9. Being the Department of Justice Building, as 
more fullv described in Article 15 hereof. 

Parcel 10. Being 2700 Connecticut Avenue Apartments, 
as more fully described in Article 15 hereof, together with 
the furniture, furnishings, equipment and other personal 
property of the said mortgagor located in, upon or appur¬ 
tenant to said premises. 

Parcel 11. Being the stock in trade of the drug store 
maintained and operated upon the premises herein referred 
to as the Wardman Park Hotel. 

Parcel 12. Being the automobile and garage supplies and 
parts located in and upon the garage maintained and oper¬ 
ated upon the premises herein referred to as the Wardman 
Park Hotel. 

Parcels 11 and 12 shall be sold to the highest bidders, re¬ 
spectively, for said Parcels. The highest bids, respectively, 
for Parcels 1 to 10, inclusive, shall be received and noted. 
Immediately after Parcels 1 to 12, inclusive, shall have 
been offered for sale separately, as aforesaid. Parcels 1 to 
10, inclusive, shall be offered for sale as an entirety, and 
the highest bid* therefor shall be received and noted. 

If the sum of the highest bids so noted, respectively, for 
Parcels 1 to 10 offered separately shall be in excess of the 
highest bid so noted for Parcels 1 to 10, inclusive, offered 
as an entirety, such sale shall be made to the highest respec¬ 
tive bidders for said Parcels 1 to 10, inclusive, as separately 
offered. If the highest bid so noted for Parcels 1 to 10, in¬ 
clusive, offered as an entirety shall be in excess of the sum 
of the highest bids so noted, respectively, for Parcels 1 to 
10, inclusive, offered separately, such sale shall be made to 
the highest bidder for Parcels 1 to 10, inclusive, offered as 
an entiretv. 
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On the second day following the conclusion of the 

80 bidding at said sale or said adjourned sale, or if 
said day be Saturday, Sunday or a legal Holiday, then 

on the next day not Saturday, Sunday or a legal holiday, 
at 10 o’clock in the forenoon, the trustee shall report the 
result of said sale to this Court for such orders, judgments 
and decrees as may by this Court be deemed prooer or 
desirable; and this Court reserves the right said time 
either to adjourn or postpone the hearing on said report 
of the trustee or at said time or at any time tf) which the 
same shall be postponed to order the approval or disap¬ 
proval of said sale, to order such further and iother sales, 
if any, as may be deemed advisable, and to make such orders 
in the premises as it may deem proper. The above-entitled 
causes are, and each of them is, hereby set for further hear¬ 
ing before this Court at the time and place of the making 
of the above directed report to this Court. Notice that such 
report will be made and such hearing held shall be included 
in the notice of sale to be published as hereinbefore in this 
Article 5 directed, and an announcement thereof shall be 
made by the trustee at the time of such sale. Such hearing 
may thereupon be had without further notice to any party. 

6. The trustee shall receive no bid from anyone offering 
to bid who shall not on or before 12:00 o’clock noon of the 
day preceding the date of sale, or any adjourned Klate there¬ 
of, deposit with the Union Trust Company of Washington, 
D. C., for account of the trustee, as a pledge th^t such bid¬ 
der will make good his bid in case of its acceptance, in 
cash or by certified check on some national bai^k or trust 
company having an office in the City of New ^Tork, New 
York, or the City of Washington, D. C., and made or en¬ 
dorsed payable to the order of the trustee, or in lieu thereof, 
First and Refunding Bonds in a principal amount three 
times as great as the amount of the cash deposits herein 
respectively provided, if in coupon foifm accom- 

81 panied by the coupon which matured March 1, 1931, 
and all subsequent coupons, and if registered, accom¬ 
panied by sufficient transfers, or partly in cash (j>r certified 
check and partly in such bonds, but in the sanjie relative 
proportions: 

(1) In the case of Parcel 1 when offered separately, the 
sum of $60,000. 
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(2) In the case of Parcel 2 when offered separately, the 
sum of $22,500. 

(3) In the case of Parcel 3 when offered separately, the 
sum of $10,000. 

(4) ~In the case of Parcel 4 when offered separately, the 
sum of $18,000. 

(5) In the case of Parcel 5 when offered separately, the 
sum of $10,000. 

(6) In the case of Parcel 6 when offered separately, the 
sum of $10,000. 

(7) In the case of Parcel 7 when offered separately, the 
sum of $18,000. 

(8) In the case of Parcel 8 when offered separately, the 
sum of $5,000. 

(9) In the case of Parcel 9 when offered separately, the 
sum of $12,000. 

(10) In the case of Parcel 10 when offered separately, the 
sum of $5,000. 

(11) In the case of Parcel 11 the sum of $2,000. 

(12) In the case of Parcel 12 the sum of $500. 

(13) In the case of Parcels 1 to 10, inclusive, when of¬ 
fered as an entirety, the sum of $150,000. 

Bonds may not be deposited in lieu of cash to qualify 
prospective bidders in respect of Parcels 11 and 12. 

In no event shall any prospective bidder for any one 
or all of Parcels 1 to 10, inclusive, when offered separately 
be required to deposit in the aggregate more than $150,000 
in cash, or bonds in the proportion above provided. A de¬ 
posit made to qualify anyone to bid for said Parcels 1 to 
10 when offered as an entirety shall also qualify such bid¬ 
der to bid on any or all of said Parcels 1 to 10, inclusive, 
when offered separately. 

82 The deposit received from any unsuccessful bidder 
shall be returned to him when the property shall be 
struck off. If the Court shall not confirm the sale, the de¬ 
posit made by the successful bidder shall forthwith be re¬ 
turned to such bidder; otherwise the deposit received from 
the successful bidder shall be applied on account of the pur¬ 
chase price. 

Any successful bidder may assign, transfer and set over 
his bid in whole or in part, or all or any of his rights and 
interests under this decree as such successful bidder. 
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In lieu of any deposit of First and Refunding Bonds, as 
aforesaid, for account of the trustee, there may be deposited 
the certificate of any national bank or trust company, in¬ 
cluding the trustee, having an office in the City of New York, 
New York, or in the City of Washington, D. C., that it holds 
subject to the order and direction of the trustee the amount 
specified in said certificate of said bonds, with coupons or 
transfers thereof as aforesaid. 

In case within thirty days after the entry <|)f the order 
confirming the sale, or such additional time as m^y hereafter 
be allowed by the Court, any bidder shall fail to complete his 
bid by making the additional payments required on account 
of the purchase price, or shall fail to comply with any order 
of this Court with respect thereto, then the suips deposited 
by such bidder, as hereinbefore provided, whether in cash 
or bv check or by First and Refunding Bonds, khall be for- 
feited as a penalty for such failure, and shall be applied 
toward the payment of the expenses of a re-salejand toward 
making good any deficiency or loss in case the property shall 
be sold at a less price on such re-sale, or to such other pur¬ 
poses as the Court may direct. 

7. With respect to Parcels Nos. 1, 2, 4, 7 and 9, if sep¬ 
arately sold, the terms of sale shall be one-thirdl of the pur¬ 
chase money to be paid in cash and the bal ance in two 
83 equal installments, payable in one and two years from 
the date of sale, to be represented by the promissory 
notes of the purchaser bearing interest at the rate of six 
per centum per annum, payable semi-annually, and secured 
by a first deed of trust on the property sold, or all cash, at 
the option of the purchaser. 

With respect to Parcels Nos. 3, 5, 6, 8, 10, 11 and 12, if 
separately sold, and with respect to Parcels Nos. 1 to 10 if 
sold as an entirety, the terms of sale shall be all c^ash. 

The cash purchase price shall be payable to the Union 
Trust Company, Washington, D. C., for the account of the 
trustee. The notes for deferred purchase money and the 
deeds of trust securing the same shall be delivered to the 
said Union Trust Company for the account of the trustee. 
Said deeds of trust securing deferred purchase itioney shall 
be in such form and with such special provisions as the 
Court may determine are appropriate under the circum¬ 
stances of this case and as may be directed by the Court 
hereafter to be included therein, and the said purchase money 
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notes shall be payable to the trustee or as the Court may 
hereafter direct and be held or disposed of by said trustee 
as the Court may hereafter direct. 

In the event that Parcels 1 to 10, inclusive, shall be sold 
as an entirety, the purchaser thereof in lieu of payment 
of all of the purchase price in cash may make payment of 
the same, in whole or in part, by turning over to the trustee 
or to the Union Trust Company, Washington, I). C., for 
account of the trustee, to be cancelled or credited, as here¬ 
inafter provided, First and Refunding Bonds and matured 
and unpaid coupons, provided, however, that of such pur¬ 
chase price, such purchaser shall pay in cash on account 
thereof an amount sufficient to provide for the following 
payments: 

(a) to the Union Trust Company, for account of the trus¬ 
tee, a sufficient amount to insure the payment of all 

84 taxes, assessments, costs, expenses, compensation, 
liabilities and advances, hereinafter referred to in 
Subdivision First of Article 9 hereof. 

(b) to Thomas D. Carson, Julius I. Peyser and Joseph P. 
Tumulty, as Receivers of the mortgaged property in Cause 
No. 53-117, the sum of $150,000.00, to be held and applied by 
said Receivers as hereinafter provided in Article 10 (B) 
hereof, and 

(c) to the Union Trust Company, for account of the trus¬ 
tee, a sufficient amount of cash so that all other holders of 
First and Refunding Bonds and coupons shall receive their 
full distributive share of the cash proceeds of sale. 

In the event of the sale of Parcels 1 to 10, inclusive, in 
separate parcels and not as an entirety, the purchaser of 
any parcel, in lieu of payment of all of the purchase price 
in cash, or, in the case of deferred payment purchases, of 
the down payment in cash, may make payment of the same, 
in whole or in part, by turning over to the trustee or the 
Union Trust Company, Washington, D. C., for account of 
the trustee, to be cancelled or credited, as hereinafter pro¬ 
vided, First and Refunding Bonds and matured and unpaid 
coupons, provided, however, that the purchaser of each 
parcel shall be required to pay in cash on account of the 
purchase price thereof an amount sufficient to provide such 
proportion of the total of the items hereinbefore in Subdivi¬ 
sions (a), (b), and (c) set forth as the purchase price of 
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such parcel shall bear to the sum of the purchajse prices for 
Parcels 1 to 10, inclusive; provided further tha^ no deferred 
payment purchaser shall be required in any c^vent to pay 
more than one-third of the purchase money in I cash. 

With respect to Parcels 1 to 10, inclusive, <n\y purchaser 
or purchasers shall be credited on account of |he purchase 
price for First and Refunding Bonds and coupons turned in 
as aforesaid with such sum as would be paid in cash 

85 on such bonds and coupons out of the proceeds of sale 
if the whole amount of the purchase price for all of 

said parcels, after deduction of the aggregate face amount 
of all deferred purchase price notes receivable pursuant 
to the sale, had been paid in cash. 

The sums received in payment of the purchase price of 
Parcels 11 and 12 shall be retained by the trustee pending 
the further order of this Court. From the cash received from 
the proceeds of sale of Parcels 1 to 10 the trustee shall forth¬ 
with pay over to Thomas D. Carson, Julius I. j Peyser and 
Joseph P. Tumulty the sum provided in Subdivision (b) of 
this Article 7. I 

8. This Court reserves the right to re-take and re-sell the 
property herein directed to be sold upon such notice as it 
may direct, at the risk and cost of the purchaser,!in the event 
that any purchaser shall fail to complete his bid by making 
the additional payments required on account of tlhe purchase 
price within thirty days after the entry of the[ order con¬ 
firming the sale, or within such additional time a[s may here¬ 
after be allowed by the Court. No purchaser shall be re¬ 
quired to see to the application of the purchase money. 

0. In the event the property shall all be sold for all cash, 
funds arising from the sale of Parcels 1 to 10 herein directed 
to be sold, received by the Union Trust Company, for account 
of the trustee, pursuant to subdivisions (a) anc; (c) of Ar¬ 
ticle 7 hereof, together with any balance of funds available 
for the purpose, received from the Receivers pursuant to 
subdivision (b) of Article 10 hereof, shall be applied by the 
trustee as follows and in the following order of priority: 

First. To the payment of the costs and expenses of such 
sale, including a reasonable compensation to thje plaintiffs 
in Cause No. 53-117, as Trustees, their agents, attorneys and 
counsel and all expenses, liabilities and advances 

86 made or incurred by such plaintiffs, or either of them, 
and to the payment of all taxes, assessments or liens 
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prior to the lien of the First and Refunding Mortgage, ex¬ 
cept liens subject to which such sale shall have been made. 
All adjustments in respect of taxes, assessments or prior 
liens and all other adjustments, whether of interest, rentals 
or otherwise, shall be made as of the date of the sale. 

All questions relating to the amount of compensation, al¬ 
lowances, costs, disbursements and expenses are hereby re¬ 
spectively reserved by this Court for further hearing and 
determination, and all payments to be made under this Sub¬ 
division First, unless agreed upon by the parties in interest, 
shall be hereafter determined, fixed, allowed and settled by 
this Court. 

Second. To the payment of the whole amount of the prin¬ 
cipal and interest which shall then be owing and unpaid upon 
the First and Refunding Bonds, with interest at the rate of 
per annum on the overdue principal and installments 
of interest, and in case such proceeds shall be insufficient to 
pay in full the whole amount so due and unpaid upon the 
said bonds, then to the payment of said principal and inter¬ 
est ratably, without preference or priority of principal over 
interest or of interest over principal or of any installment 
of interest over any other installment of interest, subject, 
however, to the provisions of Section 17 of Article VIII 
of the First and Refunding Mortgage. 

All First and Refunding Bonds and coupons paid in full 
on the distribution of the proceeds of sale shall be forthwith 
cancelled by the trustee and delivered to the plaintiffs in 
Cause No. 53-117. If the proceeds of sale shall not be suffi¬ 
cient to pay in full the amount due and unpaid on said Bonds 
and coupons, th$n the trustee shall, unless otherwise directed 
by the Court, stamp or endorse upon the Bonds the amount 
paid and credited thereon, and shall stamp the cou- 
87 pons “Partly Paid” and return the Bonds and cou¬ 
pons to the respective holders thereof. 

Third. Any surplus remaining to be held and distributed 

under the order of this Court to whosoever shall be lawfullv 

* 

entitled thereto. 

9M>. In the event of the sale of any of the Parcels Nos. 1, 
2, 4, 7 and 9 for one-third cash and the balance in deferred 
purchase money notes as hereinbefore permitted, then the 
cash received therefrom shall be applied by the trustee in 
the manner directed by Article 9 hereof, and the deferred 
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purchase money notes shall be held or disposed of by the 
trustee as the Court may hereafter direct. 

10 (A). Upon confirmation of sale and upon compliance by 
the purchaser with the terms of sale, the trustee ^hall execute 
and deliver to the purchaser or purchasers a gdod and suffi¬ 
cient deed or deeds (which term includes other appropriate 
forms of instrument) of conveyance and/or assignment 
and transfer of the property sold to him or ttaem. 

10 (B). Upon execution and delivery by the 'trustee of a 
deed or deeds to the purchaser or purchasers of jhe property 
sold to him or them, Thomas D. Carson, Julius Ij Peyser and 
Joseph P. Tumulty, as Receivers of the mortgaged property 
in Cause No. 53-117, shall deliver to the purchaser or pur¬ 
chasers possession of the property herein directed to be 
sold. Within thirty days thereafter, the Receivers shall sub¬ 
mit to the Court an account showing income from and dis¬ 
bursements incurred on account of the mortgagbd property 
for the period from July 14, 1931, the date of their appoint¬ 
ment as Receivers in Cause No. 53-117, to the date of the sale 
of the property herein directed to be sold. Any funds re¬ 
maining in the hands of the Receivers in said account as the 
same shall have been hereafter approved by the Court, 
88 plus the funds paid by the trustee to the Receivers 
pursuant to subdivision (b) of Article 7 hereof, shall 
be applied, in so far as required, to the payment of the un¬ 
paid obligations and indebtedness of the Receivers in Cause 
No. 53-117, and to the payment of the compensation to said 
Receivers and to their counsel as hereafter fixed and deter¬ 
mined by the Court. The balance in the hands of the Re¬ 
ceivers in said account, as the same shall have be^n hereafter 
approved by the Court, plus the balance of the funds paid 
by the trustee to the Receivers pursuant to subdivision (b) 
of Article 7 hereof, after deducting therefrom spch unpaid 
. obligations, indebtedness and compensation, sh|all be paid 
over by the Receivers to the Union Trust Company, Wash¬ 
ington, D. C., for account of the trustee, and shall be applied 
by the trustee in the manner provided by Article 9 hereof. 

As soon as practicable after the Receivers shall have de¬ 
livered to the purchaser or respective purchasers, as the 
case may be, possession of the property herein directed to be 
sold, they shall submit to the Court an account showing in¬ 
come from and disbursements incurred on account of said 
property, or separate accounts for each separate property 
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in the event they shall have been separately sold, for the 
period from the date of sale to the date of delivery of pos¬ 
session of said property. Any funds remaining in the hands 
of the Receivers under said last mentioned account or ac¬ 
counts as the same shall have been hereinafter approved by 
the Court and after payment therefrom to the Receivers and 
their counsel of such compensation as may be allowed by the 
Court, shall be paid over by the Receivers to the purchaser 
or respective purchasers, as the case may be, of the property 
herein directed to be sold. 

11. In case the proceeds of sale shall not be sufficient to 
pay in full the amount hereinbefore found to be due and 

unpaid, together with interest thereon, then the trus- 
89 tee shall report to this Court the amount of such de¬ 
ficiency or deficiencies and the plaintiffs shall have 
judgment against the defendant, Wardman Real Estate 
Properties, Inc., for such amounts and shall have execution 
therefor, pursuant to the rules and practice of this Court. 

12. All moneys and/or First and Refunding Bonds and 
coupons deposited with the Union Trust Company, of Wash¬ 
ington, D. C., for account of the trustee pursuant to Articles 
6 and 7 of this decree, shall be drawn out and/or applied by 
the trustee only in pursuance of this decree or the further 
order of the Court. 

13. The provisions of Equity Rule 68 shall be in all re¬ 
spects complied with except in so far as the same shall have 
been modified by the special provisions contained in this 
decree. 

14. The trustee herein appointed may at this or any sub¬ 
sequent term of Court petition this Court for further in¬ 
structions under this decree, and this Court hereby reserves 
unto itself jurisdiction over this suit and over the parties 
thereto for this purpose. 

The purchaser or purchasers shall have the right to enter 
his or their appearance or appearances in the above-entitled 
causes, and each of them, and he or they or any of the par¬ 
ties to this suit shall have the right to contest any claim, 
demand or allowance existing at the time of the sale and 
then undetermined and any claim or demand which would 
be payable by sucji purchaser or purchasers which would be 
chargeable against the property sold to such purchaser or 
purchasers in addition to the amount bid at the sale, and he 
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or they or any such party may appeal from any decision re¬ 
lating to any such claim, demand or allowance. 

As used in this decree, the word “ purchaser} ” shall be 
deemed to include the plural as well as the singular and shall 
be deemed to include successors and assigns. 

90 Schedule A hereto shall be deemed p^rt of this 
decree with the same force and effect as if said sched¬ 
ule was fully set forth herein. 

All matters not by this decree determined arje reserved 
by this Court for future determination. The Coiirt further 
reserves the right and retains exclusive power aijd jurisdic¬ 
tion by appropriate order or orders hereafter filtered, to 
determine whether or not the First and Refunding Mort¬ 
gage is a lien upon the stock in trade of the drug store and 
automobile and garage supplies and parts of the garage, both 
maintained and operated upon the premises of the Ward- 
man Park Hotel, and hereafter to decree what disposition 
shall be made of the proceeds derived from the sdle thereof. 

With respect to said last mentioned property, and gen¬ 
erally with respect to all property sold hereunder, the Court 
reserves power and jurisdiction in these causes to determine, 
if occasion should hereafter arise, the part of any bid ac¬ 
cepted for the property or any parcel thereof attributable 
to each portion of the property or parcel in such planner as 
shall seem to the Court equitable and appropriate. 

15. The real estate and other property of defendant, 
Wardman Real Estate Properties, Inc., herein directed to be 
sold, and the liens subject to which said property shall be 

sold, are as follows: 

% 

Parcel No. 1. 

Wardman Park Hotel. 

i 

l 

Lot numbered Twenty-five (25) in the subdivision of lots 
in Square numbered Twenty-one Hundred and Tjhirty-two 
(2132), made by Wardman Park Hotel, Inc., and pthers, as 
per plat recorded in the office of the Surveyor for tlje District 
of Columbia in Liber 80 at folio 158:— 

Beginning at a point in the North line of Calvert Street 
where the same is intersected by the Westerly line of 

91 said Lot numbered Twenty-five (25) in said square; 
thence along said Westerly line of said lot, the ten 
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following courses and distances, viz.: North 23 degrees 12' 
West, 191.06 feet; North 15 degrees 24' West, 75 feet; North 
20 degrees 7' West, 74.93 feet; North 30 degrees 4' West, 
178.82 feet; North 7 degrees 7' West, 99.92 feet; North 7 
degrees 35' West, 59.75 feet; North 20 degrees 16' West 
59.75 feet; North 0 Degrees 48' East, 59.60 feet; North 34 
degrees 37' 30" East, 99.95 feet; North 52 degrees 2' 30" 
East, 74.70 feet, to the Southerly line of Woodley Road; 
thence, along the Southerly lines of Woodley Road as 
widened, South 84 degrees 3' East, 113.38 feet; thence South 
80 degrees 34' East, 668.77 feet; thence South 5 degrees 58' 
West, 399.37 feet; thence South 6 degrees 30" West, 261.97 
feet to the North line of said Lot numbered Twentv-seven 

(27) as per said plat; thence along the North line of said 
Lot numbered Twenty-seven (27), and the North line of 
Lot numbered Twenty-eight (28) as per said plat, South 85 
degrees 50' 15" West, 438.73 feet, to the intersection of the 
North and West lines of said Lot numbered Twenty-eight 

(28) ; thence along the West line of said Lot numbered 
Twenty-eight (28), South 4 degrees 9' 45" East, 55 feet to 
the North line of Calvert Street; thence along the North 
line of Calvert Street, South 85 degrees 50' 15" West, 133.05 
feet to the place of beginning, containing 583,173 square 
feet more or less. 

Also part of Woodley Road closed, adjoining said Lot 
numbered Twenty-five (25), and shown on plat recorded in 
the aforesaid Surveyor’s Office in Liber 82 at folio 172. 

Addition to Wardman Park Hotel. 

Part of Lot numbered Three (3) in Block numbered Nine 
(9) in “Waggajnan and Ridout, Trustees’ Addition to the 
City of Washington,” formerly called “Woodley Park,” as 
per plat recorded in Liber County 6 at folio 133 in the 
92 Survevor’s Office of the District of Columbia; Be- 
ginning for the same at the Southwesterly corner of 
said lot; thence running Easterly along the Southerly line 
of said lot, 50 feet; thence Northerly and Parallel with the 
Westerly line of said lot, 25 feet; thence Easterly and par¬ 
allel with the Southerly line of said lot, 50 feet to the East¬ 
erly line of said lot; thence Northerly along said Easterly 
line, 178.29 feet to the Southerly line of Woodley Road, as 
now established; thence Northwesterly along said line of 
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said Road, 100.18 feet to the Westerly line of shid lot and 
thence Southerly along said Westerly line of saidj lot, 209.37 
feet to the place of beginning. 

Lot number Nine (9) in Wardman and Bones’ combina¬ 
tion of part of Lot numbered three (3) and all of Lot num¬ 
bered Four (4) in Block numbered Six (6) in said “Wagga- 
man and Ridout, Trustees’ Addition to the City o i Washing¬ 
ton,” as per plat recorded in aforesaid Surveyor’s Office in 
Liber 40 at folio 67; excepting, however, so much of said lot 
as was dedicated for widening of Woodley Road as shown 
on plats recorded in aforesaid Surveyor’s Office in Liber 58 
at folio 173; 

Said part of Lot numbered Three (3), together with Lot 
Nine (9) now known for purposes of assessment and taxa¬ 
tion as Lot 817 in Square 2132; 

Also Lot numbered Five (5) in Block numbered Nine (9) 
in said “Waggaman and Ridout, Trustees’ Addition to the 
City of Washington,” as per plat recorded in Lityer County 
6 at folio 133, in the Surveyor’s Office of the District of 
Columbia; said Lot 5 now known for the purposes of assess¬ 
ment and taxation as Lots 802 and 803 in Square 2132. 

All the right, title and interest of the Company in and to 
that certain agreement dated as of May 31, 19^8 (herein 
sometimes referred to as the “ Construction Qontract”) 
made between the Company and Wardman Realty and Con¬ 
struction Company with respect to the construction and com¬ 
pletion of that certain building therein referred to as 
93 the “addition to the Wardman Park Hoteand all 
the consideration and benefits arising and to arise and 
become due to the Company under and pursuant td the terms 
and provisions of said contract; and in and to any and all 
surety bonds given in connection therewith. 

Parcel No. 2. j 

Carlton Hotel. 

Lot numbered Nine (9) in Samuel Davidson’s subdivision 
of lots in Square numbered One Hundred and Ninety-nine 
(199), as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber N. K. at folios 31 and 32. 

Also Lot numbered Fifty-eight (58) in Wardman and 
Bones’ combination of lots in said Square numbered One 
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Hundred and Ninety-nine (199), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
77 at folio 52. 

Parcel No. 3. 

Chastleton Apartments. 

All of Lots numbered Sixty-three (63) to Sixty-seven (67) 
inclusive; Lots numbered Seventy (70), Seventy-one (71) 
and Seventy-two (72), the South 77 feet by full width thereof 
of Lots numbered Sixty-eight (68) and Sixty-nine (69), and 
the South 11 feet front by full depth thereof of Lot numbered 
Seventy-three (73),—all in B. K. Plain’s subdivision of lots 
in Square numbered One Hundred and Ninety-two (192), as 
per plat recorded in the Office of the Surveyor for the Dis¬ 
trict of Columbia in Liber 15 at folio 12. 

Also Lot numbered One Hundred and Four (104) in the 
combination made by All Souls’ Church, of lots in said 
Square numbered One Hundred and Ninety-two (192), as 
per plat recorded in said Surveyor’s Office in Liber 47 at 
folio 165. 

94 Subject to Deed of Trust from Harry Wardman 
and Thomas P. Bones, as joint tenants, to Harry L. 
Rust, George Calvert Bowie and James J. Becker dated 
October 14, 1926, recorded October 14, 1926, in Liber 5853, 
folio 126 of the Land Records of the District of Columbia, 
to secure the sum of $984,500 outstanding on the date of the 
entrv of the decree of foreclosure and sale herein. 

Parcel No. 4. 

Cathedral Mansions, North. 

Lot numbered Two (2) in Square numbered Twenty-one 
Hundred and Six (2106) in Harry Wardman and Thomas 
P. Bones’ subdivision of part of “Pretty Prospect,” as per 
plat recorded in the Office of the Surveyor for the District 
of Columbia in Liber 68 at folio 95; subject to right granted 
to the District of Columbia by Deed, recorded February 1, 
1927, to enter upon part of Lot 2 and construct sewer. 

Excepting, however, from said Lot numbered Two (2) 
the following described portion thereof duly released from 
the lien of the First and Refunding Mortgage subsequent 
to the date of the delivery thereof, to wit: 
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4 ‘Part of Lot Two (2) in Square Twenty-one hundred and 
six (2106) in Harry Wardman and Thomas P. Bones’ Sub¬ 
division, as per plat recorded in Liber No. 68 folio 95 of the 
Records of the Office of the Surveyor of the District of Co¬ 
lumbia, described as follows:—Beginning for the same on 

the Westerlv line of Connecticut Avenue at the most North- 
* 

erly corner of said lot, and running thence Sou^h Twelve 
(12) degrees Forty-eight (48) minutes Thirty(-five (35) 
seconds West with the West Line thereof, Twentyiseven and 
thirty-eight hundredths (27.38) feet to the Northerly line 
of Devonshire Place, as dedicated and shown ojn plat re¬ 
corded in Liber 86 folio 30 of the aforesaid Surveyor’s Office 
Records; thence North Sixtv-five (65) degrees Thirty- 
95 four (34) minutes East with a prolongation of said 
Northerly line, Sixteen and fifty-seven hundredths 
(16.57) feet to said line of said Avenue; thence North 
Twenty-four (24) degrees Twenty-six (26) miniites West 
with said Avenue, Twenty-one and eight tenths (|21.8) feet 
to the place of beginning.” 

Parcel No. 5. 

■ 

Cathedral Mansions, Center. 

Lot numbered Three (3) in said Square numbered Twenty- 
one Hundred and Six (2106) in Harry Wardman and Thomas 
P. Bones’ subdivision of part of “Pretty Prospecj,” as per 
plat recorded in the aforesaid Surveyor’s Office 1 in Liber 
70 at folio 20. 

Subject as to said Lot numbered Three (3) to Deed of 
Trust from Mildred M. Hazard as to her sole and separate 
estate to National Savings and Trust Company dated April 
20, 1926, recorded April 20, 1926, in Liber 5732, folio 445 
of the Land Records of the District of Columbia to secure 
the sum of $626,500 outstanding on the date of the entry 
of the decree of foreclosure and sale herein. 

Parcel No. 6. 

Connecticut Avenue and Davenport Apartments. 

Lots numbered One (1) and Two (2) in Square numbered 
Nineteen Hundred and Eighty-one (1981), in a subdivision 
made by The Chevy Chase Land Company of Montgomery 


i 
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County, Maryland, as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber 80 at folio 
149; subject to building restriction line as shown on said 
plat. 

Also Lots numbered Five (5) and Six (6) in said Square 
numbered Nineteen Hundred and Eighty-one (1981), in the 
subdivision made by Wardman and Bones, as per plat re¬ 
corded in said Surveyor’s Office in Liber 85 at folio 128; 
subject to building restriction line as shown on said 
plat. 

96 Subject to the following Deeds of Trust, to wit: (a) 
Deed of Trust from Harrv Wardman and Thomas P. 
Bones, as joint tenants, to the Washington Loan and Trust 
Company dated April 4, 1927, recorded April 5, 1927, as 
Instrument No. 51 of that date of the Land Records of the 
District of Columbia; (b) Deed of Trust of Harry Wardman 
and Thomas P. Bones, as joint tenants, to Earl M. Mackin¬ 
tosh and Martin R. West, dated May 19, 1927, recorded 
May 20, 1927, as Instrument No. 29 of that date of the Land 
Records of the District of Columbia; (c) Deed of Trust 
from Harry Wardman and Thomas P. Bones, as joint ten¬ 
ants, to William 0. MacGill and Chester F. Morrow dated 
May 27, 1927, recorded May 27,1927, as Instrument No. 220 
of that date of the Land Records of the District of Colum¬ 
bia; and (df Deed of Trust from Harry Wardman and 
Thomas P. Bones, as joint tenants, to the Washington Loan 
and Trust Company dated May 10, 1927, recorded May 10, 
1927, as Instrument No. 184 of that date of the Land Records 
of the District of Columbia, said Deeds of Trust securing 
in the aggregate the sum of $720,000 outstanding on the 
date of the entry of the decree of foreclosure and sale herein, 
but being separately secured, respectively, on the above- 
mentioned lots. 

Parcel No. 7. 

Boulevard Apartments. 

Original Lots numbered Three (3), Twelve (12) and 
Thirteen (13), and the West 21.17 feet front by the full 
depth thereof, of Original Lot numbered Two (2),—all in 
Square numbered Eighty-four (84). 

Also part, of Original Lot numbered Four (4) in said 
Square numbered Eighty-four (84), described as follows:— 
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Beginning at the Southeast Corner of said lot, and running 
thence West on New York Avenue, 47.75 feet; thence North¬ 
erly, parallel with the dividing line between Lqts Four (4) 
and Five (5) in said Square, 106.88 feet.; thence West 
97 21.25 feet to an alley; thence North 12.83 feet to the 

rear line of said Lot Four (4); thence Easterly along 
said rear line, 64 feet to the Northeast corner of said lot; 
and thence Southerly 116.75 feet to the place of beginning. 

Parcel No. 8. 

Stoneleigh Court. 

Lot numbered Thirty-five (35J in John Hay’s combina¬ 
tion of lots in Square numbered One Hundred and Sixty- 
four (164), as per plat recorded in the Office j of the Sur¬ 
veyor for the District of Columbia in Liber 27 ^t folio 23. 

Subject to the following Deeds of Trust, to wit: (a) Deed 
of Trust from Connecticut Avenue Realty Corporation to 
National Savings and Trust Company dated March 9, 1926, 
recorded March 9, 1926, in Liber 5715, folio 88 of the Land 
Records of the District of Columbia, and (b) Deed of Trust 
from Connecticut Avenue Realty Corporation to American 
Security and Trust Company dated March 9,1926, recorded 
March 9, 1926, in Liber 5715, folio 99 of the Land Records 
of the District of Columbia, said Deeds of Trtist securing 
the aggregate sum of $1,425,000 outstanding oh the date of 
the entry of the decree of foreclosure and sale herein. 

Parcel No. 9. 

Department of Justice Building. 

Lot numbered Forty-eight (48) in Thomas L. Casey, Ad¬ 
ministrator, and Harry Wardman and Thomas Bones’ com¬ 
bination of lots in Square numbered Two Hundred and 
Seventeen (217), as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Libet 55 at folio 
159. Subject as to the East 72 feet front by th£ full depth 
of said lot, to the restriction that no building erected thereon 
shall be less than 10 feet back from the builqing line of 
“K” Street. 


6—6011O 
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98 Parcel No. 10. 

2700 Connecticut Avenue Apartments. 

Lot numbered Forty (40) in Wardman and Bones’ com¬ 
bination of lots in Block numbered Eighteen (18), “Wood- 
ley Park,” as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber 62 at folio 19; said 
Block Eighteen (18) being now known for purposes of 
assessment and taxation as Square numbered Twenty-one 
Hundred and Eight (2108);—subject to the restriction that 
no building of any kind shall hereafter be erected on anv 
part of said lot beyond the line of the building now erected 
thereon. 

Subject to Deed of Trust from Wellesca Pollock Dyar to 
The Washington Loan and Trust Company and William 
J. Flather, Jr., dated January 30, 1926, recorded February 
6, 1926, in Libei? 5693, folio 255, of the Land Records of 
the District of Columbia, to secure the sum of $300,000 out¬ 
standing on the date of the entry of the decree of fore¬ 
closure and sale herein. 

Provisions Common to All Parcels. 

Together with any and all buildings, improvements, fix¬ 
tures, and personal property of every kind and nature of 
the mortgagor located in, upon or appurtenant to each and 
every of the said land and premises above described or used 
or designed to be;used in the operation of said premises, or 
any part thereof; together with all buildings and appurte¬ 
nances at the date of the deliverv of the First and Refund- 

•> 

ing Mortgage or at anv time thereafter constructed or 
placed upon said land or any part thereof, with any and 
all replacements thereof, including (but in no wise limited 
to) all screens, awnings, curtains, draperies, carpets, elec¬ 
tric signs, window shades, dynamos, motors, elevators, fire 
prevention and extinguishing apparatus, heating, plumb¬ 
ing and ventilating apparatus, gas and electric light 

99 fixtures, machinery and appliances, ash conveyors, 
garbage incinerators, power and machinery plants 

for the running and operation of passenger and freight 
elevators; all printing machinery, type and printing mate¬ 
rial, dishes, cooking utensils, pianos, draperies, paintings, 
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pictures, frames, mirrors, floor and table lamps, bric-a-brac, 
vases, ornaments, carpets, rugs, linoleums, b(fds, bedding, 
mattresses, pillows, blankets, comforters, spreads, linen, 
china, glassware, table linen, silverware, cutlery, spoons, 
kitchen cabinets, cooking and baking utensils, crockery, ket¬ 
tles, pans, pails, gas and other stoves and ranges and elec¬ 
tric stoves or ranges, electric irons and apparatus, ice boxes 
or iceless coolers, fireless cookers, electric refrigerators, 
bathroom furniture and funishings, medicine chests, com¬ 
modes, and every other article, chattel or thing used or 
placed upon or appurtenant to said land or premises at 
the date of the deliverv of the First and Refunding Mort- 
gage or thereafter placed therein, to the extent that the 
same are now upon said premises, whether herein enumer¬ 
ated or not, and all other equipment, and machinery, ap¬ 
pliances, furniture, furnishings, fittings and fixtures of 
every kind in or used in the operation of any building now 
standing upon each and every of said premises, including 
stock in trade, furniture, furnishings, fittings and fixtures 
installed in all public places, including lobbiesj, ladies’ re¬ 
ception rooms, kitchens, dining rooms, or corridors, and to¬ 
gether, also, with all and singular the tenements, heredita¬ 
ments, easements, appendages and appurtenaiices, to said 
estate and property belonging, or in anywise appertaining, 
and all the estate, right, title and interest, property, posses¬ 
sion, claim and demand whatsoever, as well i:i law as in 
equity, either in possession or expectancy of the Company, 
in and to the above described land and estat^ and every 
part and parcel thereof, together with the appurtenances 
thereof. 

And with the several parcels respectively all the 
100 rights, privileges, franchises, and immunities of the 
Company, and all ordinances, concessions, ease¬ 
ments, licenses, permits, liberties, including good will 
which the Company now owns, as such appertain to any 
particular parcel herein directed to be sold, in so far as 
they can be lawfully transferred and conveyed. 

JESSE C. ADKINS, 

Justice. 
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Schedule A. 

Notice of Foreclosure and Sale. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity No. 53117. 

Central Hanover Bank and Trust Company, a Body Cor¬ 
porate, 70 Broadway, New York, and Frank Wolfe, 70 
Broadway, New York, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Properties, Inc., a Body Corporate 
(by Amendment); The Riggs National Bank of Wash¬ 
ington, D. C., a Body Corporate, Trustee, Defendants. 

Equity No. 53180. 

Randolph P. Compton, Plaintiff, 

vs. 

Wardman Real Estate Properties, Inc., a Body Corporate, 

Defendant. 

Notice is hereby given that in pursuance of a decree of 

the Supreme Court of the District of Columbia dated- 

—, 1931, in the above entitled causes, the undersigned, ap¬ 
pointed by said decree as trustee (hereinafter called the 
trustee) to make the sale therein provided, will offer for 
sale without valuation, appraisement, redemption or ex¬ 
tension, at the front door of the Court House of the Su¬ 
preme Court of the District of Columbia, on-, 1931, 

at — o’clock in the — noon, all of the real estate and 
101 other property subject to the lien of the First and 
Refunding Mortgage of Wardman Real Estate Prop¬ 
erties, Inc., to Central Union Trust Company of New York 
(now Central Hanover Bank and Trust Company) and 
Frank Wolfe, as Trustees, dated as of September 1, 1928, 
and the Indenture supplemental thereto dated April 20, 
1929, directed by said decree to be sold and therein de¬ 
scribed as follows: 
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(Insert here description of mortgaged property con¬ 
tained in article 15 of the decree.) 

The property in and by the decree directed to be sold 
shall be sold as follows: 

The said property shall first be offered fc^r sale sepa¬ 
rately by parcels, to wit: 

Parcel 1. Being the Wardman Park Hotel and addition 
to Wardman Park Hotel, as more fully described herein¬ 
above, together with the furniture, furnishing^, equipment 
and other personal property of the mortgager Wardman 
Real Estate Properties, Inc., located in, upon or appurte¬ 
nant to said premises, excluding, however, the stock in 
trade of the drug store, located upon said premises, and 
further excluding the automobile and garage supplies and 
parts located in and upon the garage maintained on said 
premises. 

Parcel 2. Being the Carlton Hotel, as mo^e fully de¬ 
scribed hereinabove, together with the furniture, furnish¬ 
ings, equipment and other personal property of the said 
mortgagor located in, upon or appurtenant to said prem¬ 
ises. 

Parcel 3. Being the Chastleton Apartments, as more 
fully described hereinabove, together with the furniture, 
furnishings, equipment and other personal property of the 
said mortgagor located in, upon or appurtenant to said 
premises. 

Parcel 4. Being Cathedral Mansions Nortp, as more 
fully described hereinabove, together with thi furniture, 
furnishings, equipment and other personal property of the 
said mortgagor located in, upon or appurtenant to said 
premises. 

102 Parcel 5. Being Cathedral Mansions Center, as 
more fully described hereinabove, together with the 
furniture, furnishings, equipment and other personal prop¬ 
erty of the said mortgagor located in, upon or appurtenant 
to said premises. j 

Parcel 6. Being Connecticut Avenue and Davenport 
Apartments, as more fully described hereinabove, together 
with the furniture, furnishings, equipment and other per¬ 
sonal property of the said mortgagor located in, upon or 
appurtenant to said premises. 
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Parcel 7. Being the Boulevard Apartments, as more 
fully described hereinabove, together with the furniture, 
furnishings, equipment and other personal property of the 
said mortgagor located in, upon or appurtenant to said 
premises. 

Parcel 8. Being the Stoneleigh Court Apartments, as 
more fully described hereinabove, together with the fur¬ 
niture, furnishings, equipment and other personal property 
of the said mortgagor located in, upon or appurtenant to 
said premises. 

Parcel 9. Being the Department of Justice Building, 
as more fullv described hereinabove. 

Parcel 10. Being 2700 Connecticut Avenue Apartments, 
as more fullv described hereinabove, together with the 
furniture, furnishings, equipment and other personal prop¬ 
erty of the said mortgagor located in, upon or appurtenant 
to said premises. 

Parcel 11. Being the stock in trade of the drug store 
maintained and operated upon the premises herein referred 
to as the Wardman Park Hotel. 

Parcel 12. Being the automobile and garage supplies and 
parts located in and upon the garage maintained and oper¬ 
ated upon the premises herein referred to as the AVardman 
Park Hotel. 

Parcels 11 and 12 shall be sold to the highest bidders, 
respectively, for said Parcels. The highest bids, respec¬ 
tively, for Parcels 1 to 10, inclusive, shall be received and 
noted. Immediately after Parcels 1 to 12, inclusive, 
103 shall have been offered for sale, separately, as afore¬ 
said, Parcels 1 to 10, inclusive, shall be offered for 
sale as an entirety, and the highest bid therefor shall be 
received and noted. 

If the sum of the highest bids so noted, respectively, for 
Parcels 1 to 10 offered separately shall be in excess of 
the highest bid so noted for Parcels 1 to 10, inclusive, 
offered as an entirety, such sale shall be made to the high¬ 
est respective bidders for said Parcels 1 to 10, inclusive, as 
separately offered. If the highest bid so noted for Parcels 
1 to 10, inclusive* offered as an entirety shall be in excess 
of the sum of the highest bids so noted, respectively, for 
Parcels 1 to 10, inclusive, offered separately, such sale shall 
be made to the highest bidder for Parcels 1 to 10, inclusive, 
offered as an entirety. 
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The trustee shall receive no bid from any 
to bid who shall not on or before 12:00 o’clock 
day preceding the date of sale, or any adjourned date there¬ 
of, deposit with the Union Trust Company of iWashington, 
D. C., for account of the trustee, as a pledge that such bid¬ 
der will make good his bid in case of its acceptance, in cash 
or by certified check on some national bank or trust com¬ 
pany having an office in the City of New York!, New York, 
or the City of Washington, D. C., and made jor endorsed 
payable to the order of the trustee, or in lieu thereof, First 
and Refunding Bonds in a principal amount th[ree times as 
great as the amount of the cash deposits herein 
provided, if in coupon form accompanied by 
which matured March 1, 1931, and all subsequent coupons, 
and if registered, accompanied by sufficient transfers, or 
partly in cash or certified check and partly in [such bonds, 
but in the same relative proportions: 

(I) In the case of Parcel 1 when offered separately, the 
sum of $60,000. 

104 (2) In the case of Parcel 2 when otfered sepa¬ 

rately, the sum of $22,500. 

(3) In the case of Parcel 3 when offered sep^ 
sum of $10,000. 

(4) In the case of Parcel 4 when offered sepp 
sum of $18,000. 

(5) In the case of Parcel 5 when offered separately, the 

sum of $10,000. | 

(6) In the case of Parcel 6 when offered separately, the 

sum of $10,000. j 

(7) In the case of Parcel 7 when offered separately, the 
sum of $18,000. 

(8) In the case of Parcel 8 when offered separately, the 
sum of $5,000. 

(9) In the case of Parcel 9 when offered separately, the 
sum of $12,000. 

(10) In the case of Parcel 10 when offered separately, the 
sum of $5,000. 

(II) In the case of Parcel 11 the sum of $2j 

(12) In the case of Parcel 12 the sum of $500. 

(13) In the case of Parcels 1 to 10, inclusive^, when of¬ 
fered as an entirety, the sum of $150,000. 


aratelv, the 
arately, the 


000 . 
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Bonds may not be deposited in lieu of cash to qualify 
prospective bidders in respect of Parcels 11 and 12. 

In no event shall any prospective bidder for any one or 
all of Parcels 1 to 10, inclusive, when offered separately, be 
required to deposit in the aggregate more than $150,000 in 
cash, or bonds in the proportion above provided. A deposit 
made to qualify anyone to bid for said Parcels 1 to 10 when 
offered as an entirety shall also qualify such bidder to bid 
on any or all'of said Parcels 1 to 10, inclusive, when offered 
separately. 

The deposit received from any unsuccessful bidder shall 
be returned to him when the property shall be struck off. 
If the Court shall not confirm the sale, the deposit made by 
the successful bidder shall forthwith be returned to such 
bidder: otherwise the deposit received from the successful 
bidder shall be applied on account of the purchase price. 

Anv successful bidder mav assign, transfer and 
105 set over his bid in whole or in part, or all or any 
of his rights and interests under this decree as such 
successful bidder. 

In lieu of any deposit of First and Refunding Bonds, as 
aforesaid, for account of the trustee, there may be depos¬ 
ited the certificate of any national bank or trust company, 
including the trustee, having an office in the City of New 
York, New York, or in the City of Washington, D. C., that 
it holds subject to the order and direction of the trustee the 
amount specified in said certificate of said bonds, with 
coupons or transfers thereof as aforesaid. 

In case within thirty davs after the entrv of the order 
confirming the sale, or such additional time as mav here- 
after be allowed by the Court, any bidder shall fail to com¬ 
plete his bid by making the additional payments required 
on account of the purchase price, or shall fail to comply 
with any order of this Court with respect thereto, then the 
sums deposited by such bidder, as hereinbefore provided, 
whether in cash or by check or by First and Refunding 
Bonds, shall be fore/ited as a penalty for such failure, and 
shall be applied toward the payment of the expenses of a 
re-sale and toward making good any deficiency or loss in 
case the property shall be sold at a less price on such re¬ 
sale, or to such other purposes as the Court may direct. 

With respect to Parcels Nos. 1, 2, 4, 7 and 9, if separately 
sold, the terms of sale shall be one-third of the purchase 
money to be paid in cash and the balance in two equal in- 


89 


i 

CENTRAL HANOVER BANK & TRUST CO. ET AL. 

| 

stallments, payable in one and two years from the date of 
sale, to be represented by the promissory note^ of the pur¬ 
chaser bearing interest at the rate of six per centum per 
annum, payable semi-annually, and secured by a first deed 
of trust on the property sold, or all cash, at the option of 
the purchaser. 

With respect to Parcels Nos. 3, 5, 6, q, 10, 11 and 

106 12, if separately sold, and with respect to Parcels 
Nos. 1 to 10, if sold as an entirety, the tqrms of sale 

shall be all cash. j 

The cash purchase price shall be payable tcj the Union 
Trust Company, Washington, D. C., for the account of the 
trustee. The notes for deferred purchase money and the 
deeds of trust securing the same shall be delivered to the 
said Union Trust Company for the account of fhe trustee. 
Said deeds of trust securing deferred purchase ljnoney shall 
be in such form and with such special provisions as the 
Court may determine are appropriate under the circum¬ 
stances of this case and as mav be directed by the Court 
hereafter to be included therein, and the sai<|l purchase 
money notes shall be payable to the trustee or the Court 
may hereafter direct and be held or disposed of by said 
trustee as the Court mav hereafter direct. 

* i 

In the event that Parcels 1 to 10, inclusive, shall be sold 
as an entirety, the purchaser thereof in lieu of payment of 
all of the purchase price in cash may make payipent of the 
same, in whole or in part, by turning over to the trustee or 
to the Union Trust Company, Washington, ]p. C., for 
account of the trustee, to be cancelled or credited, 1 , First and 
Refunding Bonds and matured and unpaid coupons, pro¬ 
vided , however , that of such purchase price, such purchaser 
shall pay in cash on account thereof an amount sufficient to 
provide for the following payments: j 

(a) to the Union Trust Company, for account of the 

trustee, a sufficient amount to insure the payment of all 
taxes, assessments, costs, expenses, compensation, liabili¬ 
ties and advances, hereinafter referred to in Subdivision 
First of Article 9 of the decree herein. | 

(b) to Thomas D. Carson, Julius I. Peyser and jJoseph P. 
Tumulty, as Receivers of the mortgaged property in Cause 

No. 53-117, the sum of $150,000.00, to be held and 

107 applied by said Receivers as provided in Article 10 
(B) of the decree herein, and 
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(c) to the Union Trust Company, for account of the 
trustee, a sufficient amount of cash so that all other holders 
of First and Refunding Bonds and coupons shall receive 
their full distributive share of the cash proceeds of sale. 

In the event of the sale of Parcels 1 to 10, inclusive, in 
separate parcels and not as an entirety, the purchaser of 
any parcel, in lieu of payment of all of the purchase price 
in cash, or, in the case of deferred payment purchases, of 
the down payment in cash, may make payment of the same, 
in whole or in part, by turning over to the trustee or the 
Union Trust Company, Washington, D. C., for account of 
the trustee, to be cancelled or credited, First and Refund¬ 
ing Bonds and matured and unpaid coupons, provided, 
however, that the purchaser of each parcel shall be required 
to pay in cash on account of the purchase price thereof an 
amount sufficient to provide such proportion of the total of 
the items hereinbefore in Subdivisions (a), (b) and (c) set 
forth as the purchase price of such parcel shall bear to the 
sum of the purchase prices for Parcels 1 to 10, inclusive: 
provided further that no deferred payment purchaser shall 
be required in any event to pay more than one-third of the 
purchase money in cash. 

With respect to Parcels 1 to 10, inclusive, any purchaser 
or purchasers shall be credited on account of the purchase 
price for First and Refunding Bonds and coupons turned 
in as aforesaid with such sum as would be paid in cash on 
such bonds and coupons out of the proceeds of sale if the 
whole amount of the purchase price for all of said parcels, 
after deduction of the aggregate face amount of all de¬ 
ferred purchase price notes receivable pursuant to the sale, 
had been paid in cash. 

108 The property shall be sold free and clear of all 
taxes, assessments or liens prior to the lien of the 
First and Refunding Mortgage, except liens subject to 
which such sale shall be made, as hereinbefore set forth, 
and except subject to leases existing at the time of sale 
entered into, assumed or adopted by the Receivers. All 
adjustments in respect to taxes, assessments or prior liens 
and all other adjustments, whether of interest, rentals or 
otherwise, shall be made as of the date of sale. 

The right is reserved to the Court to retake and resell the 
property directed by the decree to be sold upon such notice 
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as it may direct, at the risk and cost of the purchaser in the 
event that any purchaser shall fail to complete his bid by 
making the additional payments on account of the purchase 
price within thirty days after the entry of the order con¬ 
firming* the sale, or within such additional tiijie as may 
hereafter be allowed by the Court. No purchaser shall be 
required to see to the application of the purchase money 
and any purchaser shall have the right to enter his appear¬ 
ance in the Court and become a party to the above entitled 
causes, and each of them. 

At ten o’clock in the forenoon, on-, 1931, or if said 

sale shall be adjourned, then on the second day following 
the conclusion of the bidding at such adjourned sale, or if 
said second dav be Saturdav, Sundav or a leg^al holidav 
then on the next dav not Saturdav, Sundav or a legal holi- 
day, the trustee will report the result of said stale to the 
Court for such orders, judgments and decrees ^s may by 
the Court be deemed proper or desirable; and the Court 
reserves the right at said time either to adjourn or post¬ 
pone the hearing on said report of the trustee pr at said 
time or at any time to which the same may be postponed, to 
order the approval or disapproval of said sale, to order 
such further and other sales, if any, as may be advis- 
109 able, and to make such orders in the premises as it 
may deem proper. As provided by said decree, 
notice is herebv given that the above entitled causes are, 
and each of them is, hereby set for further hearing before 
the Court at the time and place of the making of the above 
directed report to the Court, and such hearing will be with¬ 
out further notice to any party. 

For a more particular description of the property to be 
sold and of the terms of sale, for the provisiohs of the 
decree and other information, intending purchasers are 
hereby referred to the decree and to the record^, papers, 
detailed inventories of personal property and reports on 
file in the above entitled causes. 

Dated Washington, D. C., October —, 1931. 

" CENTRAL HANOVER BANK AND 
TRUST COMPANY, 

By-, 

Vice-President , 70 Broadway, New York City. 
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110 Trustee’s Report of Sale. 

Filed Oct. 24, 1932. 

• ••*#•* 


The undersigned, Central Hanover Bank and Trust Com¬ 
pany, appointed by the decree of foreclosure and sale dated 
October 14, 1931, in the above-entitled causes to make the 
sale directed by said decree, does hereby respectfully re¬ 
port: 

1. Neither Wardman Real Estate Properties, Inc., nor 
any other party to the above-entitled causes, nor anyone 
else, within five days from the date of the decree, or at 
any other time paid or caused to be paid, in accordance 
with the provisions of Article 3 of the decree the sum 
specified in Article 2 of the decree to be due on account 
of the principal of and interest upon the First and Refund¬ 
ing Mortgage Gold Bonds of Wardman Real Estate Prop¬ 
erties, Inc., or any part thereof. 

2. In the manner provided by the decree, the under¬ 
signed fixed November 20, 1931, as the day and 2 o’clock 

in the afternoon as the hour for the sale directed bv the 

•/ 

decree. The undersigned caused notice of the time, place 
and terms of Said sale, describing briefly the property to 
be sold and referring intending purchasers for a more par¬ 
ticular description of the property to be sold and of the 
terms of sale to the decree and to the records, papers, de¬ 
tailed inventories of personal property and reports on 
file in the above entitled causes, to be published once a 
week for four consecutive weeks, the first publication not 
less than twenty-eight days prior to the date of sale, to 
wit, on October 23 and 30 and November 6 and 13, 
111 1931, in the Washington Law Reporter, and on Oc¬ 

tober 22 and 29 and November 5 and 12, 1931, in 
The Evening Star, the latter being a newspaper of general 
circulation in the City of Washington, District of Colum¬ 
bia. There is attached hereto, marked Exhibit A and made 
a part hereof, a copy of said notice so published, together 
with affidavits showing the publication of said notice in 
said newspapers on said dates. 

3. On November 20, 1931, at 2 o’clock, P. M., at the front 
door of the Court House of the Supreme Court of the 
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the front 


District of Columbia, being the place named in jsaid notice 
of sale, a representative of the undersigned personally at¬ 
tended and, before offering for sale any of the properties 
directed to be sold in and by the decree, at the request of 
the Bondholders' Committee duly adjourned said sale on 
behalf of the undersigned, pursuant to the provisions of 
the decree, to January 15, 1932, at 2 o’clock P. M. There¬ 
after the undersigned caused a notice that sai$ sale had 
been adjourned as aforesaid to be published in ithe Wash¬ 
ington Law Reporter on January 8, 1932, and ill the Eve¬ 
ning Star on January 12, 1932. There is attached hereto, 
marked Exhibit B, and made a part hereof, a copy of said 
notice of adjournment, together with affidavits showing the 
publication of said notice of adjournment in said news¬ 
papers on said dates. 

On January 15, 1932, at 2 o’clock P. M., at 
door of said Court House of the Supreme Court of the 
District of Columbia, being the place named in said notice 
of sale and the time to which said sale had been ^djourned 
as aforesaid, a representative of the undersigned person¬ 
ally attended and, before offering for sale any of the prop¬ 
erties directed to be sold in and by the pecree, at 
112 the request of the Bondholders’ Committee further 
duly adjourned said sale on behalf of tjie under¬ 
signed, pursuant to the provisions of the decree, to April 
15, 1932, at 2 o’clock P. M. Thereafter the undersigned 
caused a notice that said sale had been further adjourned 
as aforesaid to be published in the Washington Law Re¬ 
porter on April 8, 1932, and in the Evening Star on April 
9, 11, 13 and 14, 1932. There is attached hereto, marked 
Exhibit C and made a part hereof a copy of said notice of 
further adjournment, together with affidavits shewing the 
publication of said notice of further adjournment in said 
newspapers on said dates. 

On April 15, 1932, at 2 o’clock P. M., at the front door 
of said Court House of the Supreme Court of th£ District 
of Columbia, being- the place named in said notice of sale 
and the time to which said sale had been further adjourned 
as aforesaid, a representative of the undersigned person¬ 
ally attended and, before offering for sale any of the prop¬ 
erties directed to be sold in and by the decree, at the re¬ 
quest of the Bondholders ’ Committee further ^luly ad¬ 
journed said sale on behalf of the undersigned, [pursuant 
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to the provisions of the decree, to May 20, 1932, at 2 o’clock 
P. M. Thereafter the undersigned caused a notice that 
said sale had been further adjourned as aforesaid to be 
published in the Washington Law Reporter on May 13, 
1932, and in the Evening Star on May 17 and 19, 1932. 
There is attached hereto, marked Exhibit D and made a 
part hereof, a copy of said notice of further adjournment, 
together with affidavits showing the publication of said 
notice of further adjournment in said newspapers on said 
dates. 

113 On May 20, 1932, at 2 o’clock P. M., at the front 
door of said Court House of the Supreme Court of 

the District of Columbia, being the place named in said 
notice of sale and the time to which said sale had been 
further adjourned as aforesaid, a representative of the 
undersigned personally attended and, before offering for 
sale any of the properties directed to be sold in and by 
the decree, at the request of the Bondholders’ Committee 
further duly adjourned said sale on behalf of the under¬ 
signed, pursuant to the provisions of the decree and to 
the order of this Court dated May 18, 1932, to October 21, 
1932, at 2 o’clock P. M. Thereafter the undersigned caused 
a notice that said sale had been further adjourned as 
aforesaid to be published in the Washington Law Reporter 
on October 7 and 14, 1932, and in the Evening Star on 
October 7, 12 and 19, 1932. There is attached hereto, 
marked Exhibit E and made a part hereof, a copy of said 
notice of further adjournment, together with affidavits 
showing the publication of said notice of further adjourn¬ 
ment in said newspapers on said dates. 

On October 21, 1932, at 2 o’clock, P. M. at the front door 
of said Court House of the Supreme Court of the District 
of Columbia, being the place named in said notice of sale 
and the time to which said sale had been further adjourned 
as aforesaid, V. W. Miller, a Vice-President of the under¬ 
signed, personally attended, and after causing to be read 
said notice of sale, Exhibit A hereto, and said notice of 
adjournment, Exhibit E hereto, offered for sale, on be¬ 
half of the undersigned, at public auction in the manner 
provided in the decree and as hereinafter stated, 

114 and subject to the provisions in the decree set forth, 
the property by the decree directed to be sold. 
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4. As appears from the certificate of the Union Trust 
Company, attached hereto, marked Exhibit F and made a 
part hereof, prior to 1*2 o’clock noon of November 19, 1931, 
being the day preceding the date originally fi^ed for the 
sale, 

(a) Milton Schilback and Paul Brunn, as joint tenants 
and not as tenants in common, deposited with and de¬ 
livered to the Union Trust Company of Washington, D. C., 
for account of the undersigned, to qualify them to bid for 
Parcels 1 to 10, inclusive of the property to be offered for 
sale under the decree, and as a pledge that they would 
make good any bid or bids made by them at t^ie sale for 
such Parcels in case of the acceptance of such bid or bids, 
all as provided in the decree, a certificate of Central Han¬ 
over Bank and Trust Company, a trust company having 
an office in the City of New York, New York, that it holds 
subject to the order and direction of the undersigned, as 
trustee, $450,000 principal amount of First and ^Refunding 
Mortgage Gold Bonds of Wardman Real Estate Proper¬ 
ties, Inc., in coupon form, accompanied by the appurtenant 
coupons which matured March 1, 1931, and all subsequent 
coupons. 

(b) Milton Schilback and Paul Brunn, as joipt tenants 
and not as tenants in common, deposited with and de¬ 
livered to the Union Trust Company of Washington, D. C., 
for account of the undersigned, to qualify them to bid for 
Parcel 11 of the property to be offered for sale [under the 
decree and as a pledge that they would make stood their 
bid in case of its acceptance, all as provided in the decree, 
the sum of $2,000 by certified check on Chathajn Phenix 
National Bank and Trust Company, a national bank hav¬ 
ing an office in the City of New York, New Yprk, made 
payable to the order of the undersigned. 

(c) Milton Schilback and Paul Brunn, as joint tenants 
and not as tenants in common, deposited with, and de¬ 
livered to the Union Trust Company of Washington, D. C., 
for account of the undersigned to qualify them to bid for 
Parcel 12 of the property to be offered for sale under the 
decree and as a pledge that they would make gpod their 
bid in case of its acceptance, all as provided in tlje decree, 
the sum of $500 by certified check on Chatharh Phenix 
National Bank and Trust Company, a national bank hav- 
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ing an office in the City of New York, New York, made 
payable to the order of the undersigned. 

115 Said deposits were sufficient to qualify the bidders 
named in the foregoing subdivisions (a), (b) and 

(c) under the provisions of Article 6 of the decree to bid 
for the property to be offered for sale under the decree 
and referred to in said subdivisions (a), (b) and (c) re¬ 
spectively. 

No other bidder or bidders qualified prior to the date 
originally fixed for the sale or prior to any of the dates 
above mentioned and fixed for the adjourned sale. 

5. The undersigned offered for sale under and subject 
to the provisions of the decree all of the property therein 
directed to be sold in the following manner: 

(1) The undersigned first offered for sale separately, 
as Parcel 1 , the Wardman Park Hotel and Addition to 
Wardman Park Hotel, as more fully described in Article 
15 of the decree, together with the furniture, furnishings, 
equipment and other personal property of the mortgagor, 
Wardman Real Estate Properties, Inc., located in, upon 
or appurtenant to said premises, excluding, however, the 
stock in trade of the drug store located on said premises 
and further excluding the automobile and garage supplies 
and parts maintained in the garage on said premises. No 
bid for said property, Parcel 1 offered separately, was 
made bv anvbodv. 

w * mt 

(2) The undersigned next offered for sale separately, 
as Parcel 2, the Carlton Hotel, as more fully described in 

Article 15 of the decree, together with the furniture, 

116 furnishings, equipment and other personal property 
of the said mortgagor located in, upon or appurte¬ 
nant to said premises. No bid for said property, Parcel 2 
offered separately, was made by anybody. 

(3) The undersigned next offered for sale separately, 
as Parcel 3, the Chastleton Apartments, as more fully de¬ 
scribed in Article 15 of the decree, together with the furni¬ 
ture, furnishings, equipment and other personal property 
of the said mortgagor located in, upon or appurtenant to 
said premises, subject to an underlying mortgage in the 
principal amount of $951,500. No bid for said property, 
Parcel 3 offered separately, was made by anybody. 

(4) The undersigned next offered for sale separately, 
as Parcel 4, the Cathedral Mansions North, as more fully 
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described in Article 15 of the decree, together with the 
furniture, furnishings, equipment and other personal prop¬ 
erty of the said mortgagor located in, upon or appurtenant 
to said premises. No bid for said property, Parcel 4 of¬ 
fered separately, was made by anybody. 

(5) The undersigned next offered for sale separately, 
as Parcel 5, the Cathedral Mansions Center, as more fully 
described in Article 15 of the decree, together with the 
furniture, furnishings, equipment and other personal prop¬ 
erty of the said mortgagor located in, upon or appurtenant 

to said premises, subject to underlying mortgages 

117 in the aggregate principal amount of $6^6,500. No 
bid for said property, Parcel 5 offered separately, 

was made by anybody. 

(6) The undersigned next offered for sale separately, 
as Parcel 6, Connecticut Avenue and Davenport Apart¬ 
ments, as more fully described in Article 15 of the decree, 
together with the furniture, furnishings, equipment and 
other personal property of the said mortgagor located in, 
upon or appurtenant to said premises, subject to under¬ 
lying mortgages in the aggregate principal amount of 
$705,000. No bid for said property, Parcel 6 offered sepa¬ 
rately, was made by anybody. 

(7) The undersigned next offered for sale separately, 
as Parcel 7 , the Boulevard Apartments, as more fully de¬ 
scribed in Article 15 of the decree, together with the furni¬ 
ture, furnishings, equipment and other personal property 
of the said mortgagor located in, upon or appurtenant to 
said premises. No bid for said property, Parcel 7 offered 
separately, was made by anybody. 

(8) The undersigned next offered for sale Separately, 
as Parcel 8, the Stoneleigh Court Apartmenti, as more 
fully described in Article 15 of the decree, together with 
the furniture, furnishings, equipment and other personal 
property of the said mortgagor located in, upon or appur¬ 
tenant to said premises, subject to underlying mortgages 

in the aggregate principal amount of $1,425,000, 

118 plus $15,000 of interest on one of said mortgages 
deferred until the maturity of the loan. No bid "for 

said property, Parcel 8 offered separately, wa^ made by 
anybody. 


7—6011a 
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(9) The undersigned next offered for sale separately, 
as Parcel 9 , the Department of Justice Building, as more 
fully described in Article 15 of the decree. Xo bid for 
said property, Parcel 9 offered separately, was made by 
anybody. 

(10) The undersigned next offered for sale separately, 
as Parcel 10, 2700 Connecticut Avenue Apartments, as 
more fully described in Article 15 of the decree, together 
with the furniture, furnishings, equipments and other per¬ 
sonal property of the said mortgagor located in, upon or 
appurtenant to said premises, subject to an underlying 
mortgage in the principal amount of $293,500. Xo bid for 
said property, Parcel 10 offered separately, was made by 
anybody. 

(11) The undersigned next offered for sale separately, 
as Parcel 11, the stock in trade of the drug store main¬ 
tained and operated upon the premises referred to as the 
Wardman Park Hotel. The highest bid for said property, 
Parcell 11 offered separately, was made by said Milton 
Scliilback and Paul Brunn, as joint tenants and not as 

tenants in common, and was $3,000, and said bid was 
119 noted by the undersigned, as provided in the decree. 

(12) The undersigned next offered for sale sep¬ 
arately, as Parcel 12, the automobile and garage supplies 
and parts located in and upon the premises referred to as 
the Wardman Park Hotel. The highest bid for said prop¬ 
erty, Parcel 12 offered separately, was made by said Milton 
Schilback and Paul Brunn, as joint tenants and not as ten¬ 
ants in common, and was $1,000, and said bid was noted by 
the undersigned, as provided in the decree. 

(13) The undersigned next offered for sale Parcels 1 to 
10, inclusive, as an entirety, subject, as to Parcels 3, 5, 6, 
8 and 10, to the underlying mortgages above referred to. 
The highest bid for said property, Parcels 1 to 10, inclusive, 
when offered as an entiretv, was made bv said Milton Schil- 
back and Paul Brunn, as joint tenants and not as tenants in 
common, and was $2,800,000, and said bid was noted by the 
undersigned as provided in the decree. 

6. The undersigned thereupon announced that on October 
24.1932, at 10 o’clock in the forenoon, the undersigned would 
report the result of said sale to this Court for such orders, 
judgments and decrees as might by this Court be deemed 
proper or desirable, and that by the provisions of the de- 
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cree this Court reserved the right at said tiipe or at any 
other time to which said hearing might be postponed to order 
such further and other sales, if any, as might be advisable, 

and to make such orders in the premises as it might 
120 deem proper. 

7. Said sale was, in the opinion of the Undersigned, 
fairly conducted and complied in all respects with the pro¬ 
visions of the decree and of Rule 68 of this Coujrt, except as 
modified by the decree. 

9. After causing to be read the notice of salb and notice 
of adjournment thereof as aforesaid, and before offering 
for sale any of the properties directed to be so\d in and by 
the decree, the following occurred: 

W. Bissell Thomas stated that on behalf of the plaintiff 
in Equity Cause No. 53,077, he protested against the sale on 
the ground that that suit, Equity 53,077, was k prior suit 
to foreclose involving the same property and the same mort¬ 
gage as in the above entitled Cause No. 53,117. He there¬ 
fore protested against the undersigned proceeding with any 
sale whatsoever in Cause No. 53,117. 

An elderly gentleman, believed to be named Hjarvey, then 
stated that he protested against the sale on behalf of Gus¬ 
tave Nassauer, the alleged owner of the entire capital stock 
of Wardman Real Estate Properties, Inc. He gave notice 
that he would assert his rights as against the proposed sale. 

W. Bissell Thomas then said that representing Mr. O’Con¬ 
nell, a depositing bondholder, he protested agaihst any bid 
being made by or on behalf of Leonard Stanley or George 
Shriver, as Reorganization Managers, or otherwise, or by 
any person bidding on behalf of them or who might assign 
a bid to them. 

9. By an indenture dated October 22, 1932, attached here¬ 
to, marked Exhibit G, and made a part hereof, said Milton 
Schilback and Paul Brunn, as joint tenants and not 
121 as tenants in common, have assigned, transferred and 
set over unto Washington Properties, Inc., a corpora¬ 
tion organized and existing under the laws of the State of 
Delaware, their successful bids under the decree for the 
property therein described as Parcels 1 to 10, inclusive, Par¬ 
cel 11 and Parcel 12, being the property sold t6 them as 
aforesaid, and all their rights and interests under the decree 
as such successful bidders. 
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All of which is respectfully submitted. 

Dated Washington, D. C., October 22,1932. 

CENTRAL HANOVER BANK AND 
TRUST COMPANY, 

As Trustee, 

By V. W. MILLER, 

Vice-President. 


United States of America, 

District of Columbia, ss: 


V. W. Miller,: being duly sworn, deposes and says that he 
is an officer, to wit, a Vice-President of Central Hanover 
Bank and Trust Company; that lie has read the foregoing 
Report and knows the contents thereof; and that the same 
are true. 

V. W. MILLER. 


Subscribed and sworn to before me this 22 day of October, 
1932. 

[notarial seal.] GRANVILLE M. HUNT, 

Notary Public, D. C. 

My commission expires June 30,1937. 

122 Motion of W. Bissel Thomas to Intervene Specially. 

Filed October 24, 1932. 

******* 

Now comes W. Bissel Thomas, and respectfully shows 
the Court that he is the Trustee Plaintiff in Equity Cause 
No. 7)3.077 now pending in this Court and is the holder of 
the legal title to certain of the First and Refunding Mort- 
gage Gold Bonds of the Defendant, Wardman Real Estate 
Properties, Inc. and as such has a vital interest in the 
matter of confirming or refusing to confirm the sale of all 
the mortgaged property more fully described in the Bill 
of Complaint in this cause, and therefore moves the Court 
for leave to intervene, specially, herein, for the purpose 
of filing objections to the confirmation of the sale of the 
propertv on October 21st 1932 and for no other purpose. 

W. BISSELL THOMAS, 
Moving Special Intervenor. 

W. BISSELL THOMAS, Pro Se. 

WILLIAM B. O’CONNELL, 

Attorney for Special Intervenor. 
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123 Objections by Harold II. Shaller , Intervening Bond¬ 
holder f to Confirmation of Judicial Foreclosure Sale. 

Filed October 24, 1932. 
#*##*## 

Comes now your intervenor, Harold H. Shaller, holder of 
undeposited Wardman First and Refunding Mortgage 
Bonds and respectfully offers his objections to the confir¬ 
mation of the sale held on October 21, 1932 of) the Ward- 
man properties for the price of $2,800,000; a figure which 
would net the holders of the $11,000,000 First and Refund¬ 
ing Mortgage Bonds about 25 cents on the dollar. 

Patently, the price of $2,800,000 is grossly inadequate 
and unconscionable. 

1. The Halsey Stuart Co., house of issue, ifn its pros¬ 
pectus offering the aforesaid bonds for sale iji 1928 and 
later, represented these properties as having a value of 
over $28,000,000, that is, ten times the foreclosure price. 
This same prospectus estimated the net income from these 
properties at over $1,500,000. In the aggregate! some $20,- 
000,000 securities were issued on these properties. 

2. The assessed value of these properties is about $15,- 

000,000; the unencumbered properties alone being assessed 
for over $10,000,000. ! 

3. The reorganization “plan” of the so-called Bond¬ 
holders ’ Protective Committee contemplates a n^w issue of 
securities based on these same properties of close to 
$15,000,000. 

4. The gross income of these properties even under the 
present inefficient, inexperienced receivership management 
and during this grave depression has been aboutj$2,500,000 
yearly. Property in this city now sells commonly at from 
6 to 7 times the gross rental, indicating a value of about 

$15,000,000. ! 

124 5. Even allowing a discount of 25% from the fig¬ 
ure for reproduction cost submitted by Halsey 

Stuart Co. in 1928, the reproduction value of tljiese prop¬ 
erties would still be about $20,000,000. 

6. During the pendency of this litigation, an oifrer of 4% 
net return on the total bond issue has been scorned by 
the receivers and the Bondholders’ Protective Committee. 
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7. Repeated offers to purchase the bondholdings of the 

Bondholders’ Committee at prices of 35 cents on the dollar 

have been scoffed at as ridiculouslv low. 

•» 

The conduct of the sale bv the trustees was unfair 
and definitely calculated to discourage outside legitimate 
bidding. 

1. The advertisement of sale required, “if sold as an 
entiretv, the terms of sale shall be all cash.” This is 

f 7 

clearly a very harsh provision and contrary to the long 
established equity rule 68 of our Supreme Court which 
prescribes that in court sales “terms shall be as follows: 
one third of the purchase money to be paid in cash and 
the balance in two equal installments, payable in one and 
two vears from date of sale.” If there exists anv disere- 
tionary power in a Court of Equity to vary these terms as 
set out in rule 68, it clearly should be used at this time of 
great financial stress, to make the terms of sale of these 
large valuable properties easier rather than harsher, in 
order to invite competitive bidding rather than to pre¬ 
vent it. 

2. The provision for a sale of all the properties after 
being first offered individually, was definitely intended to 
keep out small bidders who would have bid on individual 
buildings, but were discouraged therefrom by the realiza¬ 
tion that such bids were useless in the face of one final bid 
for all properties. Xo bids were made on these buildings 
individually although single properties are constantly 

being sold bv foreclosure in this citv at reasonablv 
125 successful prices. 

3. The farms of sale required, “said deeds of trust 
securing deferred purchase money shall be in such form 
and with such special provisions as the Court may deem 
are appropriate under the circumstances of this case.” 
Clearly no purchaser would hazard a bid on property sub¬ 
ject to deeds of trust containing “special provisions” the 
exact nature of which are unknown. This provision is con¬ 
trary to equity rule 68 requiring deed of trust as commonly 
used in the District of Columbia. 

4. The properties involved are nationally known and the 
bonds secured on same are held throughout the length and 
breadth of this countrv and vet the onlv advertisement 
relative to the sale was carried in local papers. In case of 
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Court sales of large properties generally the trustees have 
made some effort to attract bidders outside |of this city 
by notices and circulars (see the case of the [Washington 
Building). 1 

5. The advertisement itself, a copy of which is attached 
hereto and prayed to be read as part hereof, whs extremely 
confusing, and calculated to discourage the ordinary 
bidder. 

6. The terms of the advertisement were indefinite and 

vague in that there was no description of the underlying 
trusts on the properties with no information as to amortiza¬ 
tion, requirements, etc. | 

7. The terms of sale were indefinite in offering the prop¬ 
erties ‘‘subject to leases existing at the time of sale” with¬ 
out any details given as to such leases. 

8. The terms of sale were indefinite in offering inter 
alia “all the rights, title and interest of the company in 
and to that certain agreement dated as of May 31, 1928 
herein sometimes referred to as the construction con¬ 
tract;” with no information given as to this contract. 

9. The advertisement of sale referred vaguejv to great 
masses of furniture and equipment ostensibly of very great 
value but without details or information to prospective 

bidders. 

126 Every phase of this foreclosure sale Reflects the 
insidious workings of the Halsey Stuart I dominated 
“Protective Committee,” striving brazenly in ihe face of 
public censure and Governmental indictment to squeeze out 
non-depositing bondholders at a small fraction of their in¬ 
vestment: and then later to wipe out the depositing bond¬ 
holders thru a most unconscionable and outrageous 
“plan.” To that end all possible competitive bidding at 
the “sale” was killed off by every trick and technicality 
available. 

The sale and disposition of these properties rests exclu¬ 
sively in the custody of this Court of Equity, and the bene¬ 
ficent power of this Court should not be used to further the 
unconscionable “plan” of the Halsey Stuart Co., which 
sponsored the bond issue originally to its own g^eat profit 
and now seeks to wrest complete control and possession of 
these valuable properties from the hands of wearied and 
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impoverished investors thru the medium of a dummy pro¬ 
tective committee. 

HAROLD H. SHALLER, 
i Intervening Bondholder. 

District of Columbia, ss : 

Harold H. Shaller, being first duly sworn, deposes and 
says that he has read the foregoing objections and knows 
the contents thereof; that the matters and things set forth 
therein of his personal knowledge are true and those stated 
upon information and belief he believes to be true. 

HAROLD H. SHALLER. 

Sworn and subscribed before me this 24" day of Oct., 
A. D. 1932. 

FRANK E. CUNNINGHAM, 

Clerk 

By HARRY M. HULL, 

Asst. Clerk. 

JOSEPH LOW, 

Attorney. 

127 Order Granting Leave to W. Bissell Thomas to In¬ 
tervene Specially. 

Filed October 24, 1932. 

• •••#•* 

It appears to the Court on W. Bissell Thomas, that he 
has a substantial and vital interest in the matter of the 
sale of the mortgaged property herein on October 21, 1932. 
It is therefore, hereby 

Ordered that leave be, and hereby is, granted to the 
said W. Bissell Thomas to appear specially in the above 
entitled cause Equity No. 53,117 and file and intervene peti¬ 
tion therein objecting to the confirmation of the sale of the 
mortgaged property on October 21, 1932. 

By the Court this 24th day of October, 1932. 

0. R. LUHRING, 

Justice. 
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128 Motion & Petition of W. Bissell Thomas, Special 

Intervener , &c . 

1 i 

Filed October 26, 1932. 

Now comes W. Bissell Thomas, and appealing in this 
cause specially, and for the purposes of this motion only, 
moves the court to set aside the sale of all tAe property 
reported sold by the trustees on October 21 j 1932; and 
in this behalf respectfully shows the court: 

I. That on July 2, 1931, Leslie M. Shaw, holding title to 
various First and Refunding Mortgage Gold Bonds of 
the Wardman Real Estate Properties, Inc., As plaintiff, 
filed his bill in equity for foreclosure of the mortgage secur¬ 
ing the same, and for other relief, being Equity No. 53077 
in this Court, making the Central Hanover Ba^ik & Trust 
Company, Frank Wolfe and the Wardman Qeal Estate 
Properties, Inc. parties defendant thereto, and Ay the filing 
of this said bill presented to this court, for its Idetermina- 
tion, all of the issues raised or presented by th^ pleadings 
in this proceeding; and that from the date of jts filing to 
the present time said Equity Cause No. 53,077 has been, 
and still continues to be, a pending and undetermined pro¬ 
ceeding in this court; that on October 1932, tjhis special 
intervener was, by order of court, substituted as party 
piaintiff therein; that notwithstanding the pendepcv of said 
cause, and the pending jurisdiction 0 f this court over all 
of the parties thereto, and over the issues thereby raised, 
the Central Hanover Bank & Trust Company And Frank 
Wolfe, plaintiffs in this proceeding, filed their bill herein on 
July 14,1931, eliminating therefrom all of the issues raised 
by the bill in Equity No. 53,077 save those created by the 
allegation of simple default, on the part of the mortgagor 
defendant, of certain provisions of the portgage; 

129 and that simultaneously with the filing of the bill in 
this cause the mortgagor defendant filed its answer 

admitting the allegations of the bill, and the parties and at¬ 
torneys forthwith proceeded to the chambers of Mr. Jus¬ 
tice Proctor, and, as this special intervener is! informed 
and believes, concealed from him the nature ancf effect of 
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the issues created by the pendency of Equity Cause No. 
53,077, and procured from him the entry of an order ap¬ 
pointing Julius I. Peyser, Joseph P. Tumulty and Thomas 
D. Carson, receivers herein, all of which was done without 
notice to the plaintiff in said Equity Xo. 53,077, and was 
subversive of his rights as plaintiff therein: 

II. That this cause was not filed in good faith, but was a 
collusive proceeding instituted as this special intervener 
is informed and believes, and therefore alleges, in accord¬ 
ance with, and for the purpose of effecting a conspiracy 
entered into prior to the filing of the bill herein, by and be¬ 
tween the Central Hanover Bank & Trust Company, Frank 
Wolfe, Leonard L. Stanley, William Buchsbaum, Paul W. 
Fisher, William M. Greve, Frederick J. Learv and Andrew 
J. Miller, and one George G. Shriver, constituting a so- 
called Bondholders’ Protective Committee, Halsey, Stuart 
& Company, Inc., and other persons unknown to this spe¬ 
cial intervener, which conspiracy this special intervener 
is informed and believes, and therefore alleges, had, and 
has, for its purposes: 

1. The filing of this proceeding as a collusive action in 
an attempt to secure control of all matters relating to the 
foreclosure of the mortgage, notwithstanding the priority 
of Equity Xo. 53,077. 

2. The control of the mortgaged property, pending fore¬ 
closure, by improperly .securing the appointment of 

friendlv receivers. 

130 3. The organization of a sham and fraudulent com¬ 

mittee to be known as a Bondholders Protective Com¬ 
mittee, to be represented to holders of First and Refunding 
Mortgage Gold Bonds as organized and existing for the pur¬ 
pose of protecting their rights, but in truth and in fact to 
be selected from the list of conspirators, and to act in all 
things in furtherance of the conspiracy. 

4. To secure, by misleading acts and statements, the de¬ 
posit of bonds with the Central Hanover Bank & Trust Com¬ 
pany as depositary of said so-called Bondholders’ Protec¬ 
tive Committee on such terms and in such manner as to 
enable said committee to forestall any independent action 
by a bondholder detrimental to the purposes of the con¬ 
spiracy. 

5. To formulate, and, by chicanery and concealment, to 
carry out and effect a plan and agreement of re-organiza- 
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tion in fraud of the rights of holders of First apd Refund¬ 
ing Mortgage Gold Bonds and by said plan and' agreement 
fraudulently to secure unlimited control of all the mort¬ 
gaged property, after the jurisdiction of this coiirt over the 
same had terminated. 

6. To shield and protect, by collusive action ajid conceal¬ 
ment on the part of all the conspirators, all parties to the 
conspiracy from any liability on account of any action taken 
by any of them, and in this behalf to conceal from all bond¬ 
holders the names and addresses of other bondholders, to 
the end that concerted action would thereby b^ rendered 
impossible. 

7. Bv collusive action and concealment, to sechre title to 
all of the mortgaged property in the name of Leonard L. 
Stanley and George G. Shriver, two of the conspirators, by 
having the same bid in at the foreclosure sale bv two straw- 
men named Paul A. Brunn and Milton Shilback, who were to 
act in furtherance of the conspiracy, and, after securing title 
to all of the mortgaged property, free from any farther con¬ 
trol of the Court, were, and are, to transfer the sajne to said 

Leonard L. Stanlev and George G. Shriveir, who in- 
131 tend to manage, control and transfer the same in 
fraud of the rights of holders of First and Refunding 
Mortgage Gold Bonds. 

III. That prior to October 21, 1932, said allege^ conspir¬ 
acy had been so far effected that holders of a large amount 
of First and Refunding Mortgage Gold Bonds hap been in¬ 


duced, by misrepresentation and concealment, to deposit 
their bonds, with said Central Hanover Bank & T just Com¬ 
pany as depositary, and individual bondlioldersj who are 
widely scattered and unknown to each other, and, for the 
most part, have small individual holdings, had peen pre¬ 
vented from ascertaining the names and addressed of other 
bondholders, or, as a class, from taking concerted action, 


partly because of the misleading representations that their 
interests would be safeguarded by the alleged conspirators 
comprising the so-called Bondholders Protective! Commit¬ 
tee; and a plan and agreement of re-organization had been 
formulated under which title to all of the mortgaged prop¬ 
erty was to go to Leonard L. Stanley and George Gj. Shriver 
free from any further control of the court, to the!end that 
the latter could, and now intend, should the sale of the prop¬ 
erty on October 21, 1932 be confirmed and ratified, to de- 
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fraud the First and Refunding bondholders by taking from 
them any control or management of the property, and, di¬ 
rectly or indirectly, transferring large interests therein, 
without consideration, to their own fraudulent benefit or that 
of others of the foregoing alleged conspirators. 

IV. That the said alleged conspirators, Leonard L. Stan¬ 
ley and Halsey, Stuart & Company, Inc., are now under in¬ 
dictment in the United States District Court sitting in Mil¬ 
waukee, Wisconsin, charged with being common 

132 cheats and swindlers, and that said Leonard L. Stan¬ 
ley is a person wholly unfit to be entrusted with the 

title to the mortgaged property, or to represent or carry 
out any plan requiring honesty and good faith, as does the 
plan in pursuance of which the mortgaged property was bid 
in, on behalf of the said Leonard L. Stanley, at the sale on 
October 21, 1932. 

V. That the bidding in of the mortgaged property by 
Paul A. A. Brunn and Milton Shilback was a pretense and 
a sham to conceal the fact that it was and is the intention 
of all the alleged conspirators ultimately to vest said title 
in said Leonard L. Stanley, and if said sale of October 21st 
is confirmed the latter will secure said title, free from any 
further control of the court, and will control and transfer 
the same in fraud of the rights of First and Refunding 
Mortgage Gold Bondholders, as will more fully appear by 
reference to a printed copy of a certain Plan and Agree¬ 
ment of Reorganization, which, as this special intervener is 
informed and believes, and therefore alleges, was concocted 
by the above alleged conspirators, and which has never been 
presented to this court for action, but the terms and pro¬ 
visions of which have been, as a part of said alleged con¬ 
spiracy, purposely concealed from the court; and in this 
behalf, this special intervener says that he has no available 
copy of said Plan and Agreement of Reorganization, and 
prays that the defendants be required to file forthwith a 
copy thereof for the information of the court, and as con¬ 
taining matter necessary and proper to the consideration 
of this motion and petition. 

VI. That this special intervener is informed and believes, 
and therefore alleges, that a large proportion of the 

133 purchase price bid for the mortgaged property by 
said Paul A. Brunn and Milton Shilback, acting in the 

interest of said Leonard L. Stanley, for the purpose of mis- 
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leading the court as to the identity of the true j purchasers, 
has bee-, or will be, paid with First and Refunding Mortgage 
Gold Bonds deposited with the Central HanoVer Bank & 
Trust Company as depositary for the so-called Bondholders 
Protective Committee; that the said Paul A. Brunn and 
Milton Shilback are not the owners of any of said bonds, 
that the Central Hanover Bank & Trust Company and said 
committee were and are without right to transfer any of 
said bonds to said Paul A. Brunn and Milton $hilback for 
any purpose, and that said bid, and the arrangements made 
to pay the purchase price for the mortgaged pjroperty are 
false and fraudulent shams and pretenses, effected in pur¬ 
suance of the purposes of said alleged conspiracy. 

VII. That this special intervener is informed and be¬ 
lieves, and therefore alleges, that after securing the deposit 
of the First and Refunding Mortgage Gold Boijids with its 
depositary, the Central Hanover Bank & Trust Company, 
the said committee hypothecated all of the bonds at the time 
of said hypothecation so on deposit with said Central Han¬ 
over Bank & Trust Company to secure a loan to said com¬ 
mittee in excess of $100,000.00 and that all of sajid hypothe¬ 
cated bonds are now held by said Central Hanover Bank 
& Trust Company not as depositary for said coriimittee but 
as security for said loan. 

VIII. That the alleged loan above mentioned was made 
and secured without right on the part of said Bondholders 
Protective Committee to make and secure the san^e, and that 
at least a part of the proceeds thereof, as this special inter¬ 
vener is informed and believes, and therefore alleges, were 
not used in the interests of the depositing bondholders, but 
for the purposes directly antagonistic to their interests, 

notably, as this special intervener is informed and 
134 believes, and therefore alleges, a sum iii excess of 

$10,000.00 of the proceeds of said loan wgs used by 
said Bondholders Protective Committee, in purchasing the 
worthless securities of the Wardman Real Estate Proper¬ 
ties, Inc., and its affiliate the Wardman Realty & Construc¬ 
tion Company, which were the security of the Debenture 
Bonds of the Wardman Real Estate Properties, Inc., to the 
holders of which latter the said Leonard L. Stanley, if the 
sale of October 21st is confirmed, will transfer! large and 
substantial interests in the mortgaged property in fraud of 
the rights of First and Refunding Mortgage Gjold Bond¬ 
holders, and in furtherance of said alleged conspiracy. 
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IX. That all of the matters and things herein alleged are 
peculiarly and in part, exclusively in the knowledge and pos¬ 
session of the plaintiff Central Hanover Bank & Trust Com¬ 
pany, its officers and agents, and Frank Wolfe, the defend¬ 
ant Wardman Real Estate Properties, Inc., its officers and 
agents, the members and former members of the so-called 
Bondholders Protective Committee to-wit: William Buchs- 
baum, Paul W. Fisher, William M. Greve, Frederick J. 
Leary, Andrew J. Miller, Joseph P. Tumulty, Julius I. Pey¬ 
ser, George G. Shriver, and Paul A. Brunn and Milton Shil- 
back, bidders at the sale of October 21st, and this special in¬ 
tervener can only sustain the allegations hereof by being 
accorded the permission of the court to interrogate, under 
oath, officers and agents of the Central Hanover Bank & 
Trust Company, and especially Frederick J. Leary, a vice- 
president thereof, Frank Wolfe, the officers and agents of 
the Wardman Real Estate Properties, Inc., and especially 
Leonard L. Stanley, an officer and director thereof, William 
Buchsbaum, Paul W. Fisher, William M. Greve, Andrew J. 
Miller, Joseph P. Tumulty, Julius I. Peyser and George G. 
Shriver, members and former members of the Bondholders ’ 

Protectiye Committee, and Paul A. Brunn and Milton 
135 Shilback, nominal bidders at the sale of October 21, 

1932; and that the matters and things to be adduced 
thereby are not within the knowledge and possession of this 
special intervener, and cannot be produced by him, as evi¬ 
dence to sustain the allegations hereof otherwise than by 
interrogating the persons hereinabove named, and that the 
evidence to be so adduced is proper, relevant, material and 
necessary to sustain the issues of this intervening petition. 

X. That said First and Refunding Mortgage Gold Bonds 
were sold and disposed of to the investing public by the al¬ 
leged conspirator Halsey, Stuart & Company, Inc., by means 
of false and misleading representations, and that the hold¬ 
ers thereof are widely scattered and have, in the main, small 
individual holdings; that they have been kept in ignorance 
of their rights or of the various steps later taken in this 
cause, and of each others ’ names and addresses, and that it 
has been, and is, impossible for them to take concerted action 
in their own behalf, but that they are dependent on the action 
of this court, in part sui juris, for protection from the re¬ 
sults of the alleged conspiracy hereinabove mentioned. 
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XI. That the amount bid for the mortgaged property by 
said Paul A. Brunn and Milton Shilback is grossly inad¬ 
equate; that the property upon which the mortgage secur¬ 
ing the First and Refunding Mortgage Gold Boijds is a first 
mortgage lien is now assessed for purposes of taxation at a 
value in excess of $9,000,000.00, and, as this special inter¬ 
vener is informed and believes, would, even in the present 
market, if fairly offered for sale by independent and disin¬ 
terested trustees, bring a sum in excess of $6,000,000.00 for 
such property alone, exclusive of the additional property 
covered by the mortgage but. encumbered with liens 
136 superior to the mortgage securing the Fii'st and Re¬ 
funding Mortgage Gold Bonds, and that the sale of 
October 21, 1932, ought to be nullified and set aside on the 
grounds of the inadequacy of the bid, irrespective of all 
other reasons. 

Wherefore this special intervener prays: 

1. That he be accorded the permission of tli|e court to 
interrogate, under oath, the officers and agents of jhe Central 
Hanover Bank & Trust Company, and especially Frederick 
J. Leary, vice-president thereof, the officers and agents of 
the defendant Wardman Real Estate Propertied, Inc., and 
especially Leonard L. Stanley, an officer and director thereof, 
William Buehsbaum, Paul W. Fisher, William Jm. Greve, 
Andrew J. Miller, Joseph P. Tumulty, Julius I. Peyser and 
George G. Shriver, as members and former members of the 
so-called Bondholders Protective Committee, anfl Paul A. 
Brunn and Milton Shilback, bidders at the sale of October 
21, 1932, all in accordance with the allegations of paragraph 
IX of this petition, and that a short day be fixpd by the 
court for the purpose of said interrogation, and that sub¬ 
poenas issue for the persons to be interrogated ireturnable 

on the dav so to be fixed. 

* 

2. That the sale of the mortgaged property ofi October 
21, 1932, to Paul A. Brunn and Milton Shilback, jtheir suc¬ 
cessors or assigns, be not confirmed, but that, oij the con¬ 
trary it be held to have been collusively and injiproperly 
ordered, and to have been, and to be, a sham and pretense for 
the purpose of ultimately transferring title to ihe mort¬ 
gaged property to the alleged conspirators, Leonard L. 
Stanley and George G. Shriver, free and clear of all juris¬ 
diction or control by this court, for improper purposes and 
in furtherance of the alleged conspiracy; and that said sale 
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be set; aside and held for naught and that the bidders 
137 Paul A. Brunn and Milton Shilback be held to take 
nothing by their said bid. 

3. That the sale of October 21,1932, be nullified, set aside 
and held for naught because of the inadequacy of the bid 
of said Paul A. Brunn and Milton Shilback. 

4. That this special intervener have such other, further 
and different relief as to equity may seem meet, and as to 
which he, within the limits of his special intervention, may, 
from time to time, be entitled. 

! W. BISSELL THOMAS, 

Special Intervener . 

W. BISSELL THOMAS, Pro se. 

WILLIAM B. O’CONNELL, 

Attorney for Special Intervener. 

District of Columbia, ss : 

W. Bissell Thomas, being first duly sworn, says that he is 
the petitioner in the foregoing petition, that he knows the 
contents thereof, and that the statements therein contained 
are true, except as to those matters stated on information 
and belief, and to such matters affiant says that he believes 
them to be true. 

W. BISSELL THOMAS. 


Sworn to and subscribed to before me this 24th day of 
October, 1932. 

WIRT B. FURR, [seal.] 
Notary Public , D. C. 

138 Motion of William B. O’Connell to Intervene Herein. 


Filed October 28, 1932. 


Now comes William B. O’Connell, and respectfully shows 
the Court that he is the owner of Two thousand ($2,000) 
dollars par value of the First and Refunding Mortgage 
Gold Bonds, 6M>% Series, due 1938, of the Wardman Real 
Estate Properties, Inc., secured by the Indenture of Mort¬ 
gage in suit, and that the said bonds are on deposit with 
the Central Hanover Bank & Trust Company of New York 
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and the First Union Trust & Savings Bank of Chicago, as 
depositary and sub-depositary of the Bondholders ’ Pro¬ 
tective Committee, and that the said William B. O’Connell 
holds deposit certificates Nos. NY1174, $1,000; NY1023, 
$500, and C1046 $500; as evidence thereof. 

That as the owner of said bonds and deposit certificates 
as aforesaid, this petitioner has a vital interest in the above 
entitled cause and especially in the matter of the confirma¬ 
tion of the sale of the mortgaged property held October 
21, 1932. ! 

Wherefore the said William B. O’Cbnnell moves 

139 that he be allowed to intervene in the above entitled 
cause and be made a party thereto, particularly for 

the purpose of filing his petition objecting to the confirma¬ 
tion of the said sale of October 21, 1932. 

WILLIAM B. O’CONNELL. 

140 Order . 

i 

Filed October 28, 1932. 

*#•#•*# 

It appearing to the Court from motion of William B. 
O ’Connell, this day filed, that he is the owner of Two thou¬ 
sand ($2000) dollars par value of the First and Refunding 
Mortgage Gold Bonds, 6 V 2 % Series, due 1938, pf the Ward- 
man Real Estate Properties, Inc., and that th^ said bonds 
are now on deposit in the Central Hanover Bank & Trust 
Company of New York and the First Union if rust & Sav¬ 
ings Bank of Chicago, as depositary and sub-depositary of 
the Bondholders’ Protective Committee, and that as such 
the said William B. O’Connell has an interest in the con¬ 
firmation of the sale of the mortgaged property on October 
21st, 1932, now therefore it is this 28 day of October, 1932, 
hereby 

Ordered that William B. O’Connell be and }ie hereby is 
permitted to intervene in the above entitled pause and is 
made a party thereto. 

By the Court: J 

O. R. LUHRING, 

Justice. 


8—6011a 
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141 Petition of William B. O’Connell, Intervener, Object¬ 
ing to the Confirmation of the Sale of the Mort¬ 
gaged Property on October 21, 1932. 

Filed October 28, 1932. 
******* 


William B. O’Connell, under leave of Court, files this his 
intervening petition in the above entitled cause and respect¬ 
fully shows the Court: 


I. That petitioner is the owner of Two thousand ($2,000) 
dollars par value of the First and Refunding Mortgage 
Gold Bonds, 6 1 / 2 % Series, due 1938, of the Wardman Real 
Estate Properties, Inc., now on deposit with the Central 
Hanover Bank <fc Trust Company of New York and the First 
Union Trust & Savings Bank of Chicago, as depositaries 
of the so-called Bondholders’ Protective Committee of 
which Committee Leonard L. Stanley is, and throughout the 
existence of said Committee has been, its Chairman. 

II. On June 16,1932, this petitioner made inquiry of Bruce 

Angus, then the Secretary of the so-called Bondhold- 
142 ers’ Protective Committee, requesting information 

as to what! conditions he must comply with in order to 
withdraw his bonds from deposit as aforesaid, and on June 
IS, 1932, was informed by the said Angus, by letter of that 
date, that deposited bonds could only be withdrawn by such 
as hied written dissent from the plan of reorganization 
within fifteen days after the adoption of said plan of reor¬ 
ganization, and that even in that event the bonds could not 
be withdrawn by any dissenting depositor until fifteen days 
after the said plan of reorganization had been declared op¬ 
erated; that the terms and conditions above imposed con¬ 
stituted fraud upon this petitioner and constituted an at¬ 
tempt to use this petitioner’s bonds in consummating a plan 
and agreement of reorganization, the details of which this 
petitioner and Other depositors were not informed, not¬ 
withstanding the dissent of this petitioner to any such plan 
and agreement of reorganization and were a subterfuge on 
the part of the Bondholders’ Protective Committee and the 
depositors to uses the bonds of this petitioner and other dis¬ 
senting depositors in payment of the purchase price of the 
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property under the plan and agreement of reorganization, 
which said plan and agreement constituted a fraud upon 
the rights of this petitioner. 

III. That this petitioner is informed and jbelieves and 
therefore alleges that notwithstanding his dissent to the 
plan and agreement of reorganization, and notwithstanding 
his rights as a bondholder, and without any authority from 
him, the said Bondholders’ Protective Committee and its 
said depositaries will use his said bonds as paijt of the pur¬ 
chase price of the mortgaged property ujnder the sale 

143 of October 21, 1932, and that such use oij petitioner’s 
bonds will not be in good faith or in the interest of this 

petitioner, but in fraud of his rights and for the purpose of 
enabling the depositaries and the members of the said 
Bondholders’ Protective Committee, and especially one 
Leonard L. Stanley, to procure title to all of thp mortgaged 
property free and clear of any further control or jurisdic¬ 
tion of the Court, and on such terms and conditions that this 
petitioner will be helpless to assert or to recover his rights 
if said sale of October 21, 1932, is confirmed, i 

IV. That this cause was not filed in good faith, but was 
a collusive proceeding instituted as this petitioner is in¬ 
formed and believes, and therefore alleges, in accordance 
with and for the purpose of effecting a conspiracy entered 
into prior to the filing of the bill herein, by and between the 
Central Hanover Bank & Trust Company, Fijank Wolfe, 
Leonard L. Stanley, William Buchsbaum, Paul W. Fisher, 

William M. Greve, Frederick J. Learv and Andrew J. Mil- 

. * 

ler, and one George G. Shriver, constituting a so-called 
Bondholders’ Protective Committee, Halsey, Stijart & Com¬ 
pany, Inc., and other persons unknown to this petitioner, 
which conspiracy this petitioner is informed ahd believes 
and therefore alleges had, and has, for its purposes: 

1 . The filing of this proceeding as a collusive iction in an 

attempt to secure control of all matters relating to the fore¬ 
closure of the mortgage, notwithstanding the [priority of 
Equity cause No. 53077. j 

2. The control of the mortgaged property, pejiding fore¬ 
closure, by improperly securing the appointment of friendly 

receivers. 

144 3. The organization of a sham and fraudulent com¬ 
mittee to be known as a Bondholders’ Protective 

Committee, to be represented to holders of First and Be- 
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funding Mortgage Gold Bonds as organized and existing 
for the purpose of protecting their rights, but in truth and 
in fact to be selected from the list of conspirators, and to 
act in all things in furtherance of the conspiracy. 

4. To secure, by misleading acts and statements, the de¬ 
posit of bonds with the Central Hanover Bank & Trust 
Company as depositary of said so-called Bondholders’ Pro¬ 
tective Committee on such terms and in such manner as to 
enable said Committee to forestall any independent action 
by a bondholder detrimental to the purposes of the con¬ 
spiracy. 

5. To formulate, and by chicanery and concealment to 
carry out and effect a plan and agreement of reorganiza¬ 
tion in fraud of the rights of holders of First and Refund¬ 
ing Mortgage Gold Bonds and by said plan and agreement 

fraudulentlv to secure unlimited control of all the mort- 
* 

gaged property, after the jurisdiction of this Court over 
the same had terminated. 

6 . To shield and protect, by collusive action and conceal¬ 
ment on the part of all the conspirators, all parties to the 
conspiracy from any liability on account of any action taken 
bv anv of them, and in this behalf to conceal from all bond- 
holders the names and addresses of other bondholders, to 
the end that concerted action would thereby be rendered 
impossible. 

7. By collusive action and concealment, to secure title 
to all of the mortgaged property in the name of Leonard 

L. Stanley and George C. Shriver, two of the con- 
145 spirators, by having the same bid in at the foreclo¬ 
sure sale bv two straw men named Paul A. Brunn 
and Milton Shilfyack, who were to act in furtherance of the 
conspiracy, and, after securing title to all of the mortgaged 
property, free from any further control of the Court were, 
and are, to transfer the same to said Leonard L. Stanlev 
and George C. Shriver, who intend to manage, control and 
transfer the same in fraud of the rights of the holders of 
First and Refunding Mortgage Gold Bonds. 

V. That prior to October 21, 1932, said alleged conspiracy 
had been so far effected that holders of a large amount of 
First and Refunding Mortgage Gold Bonds, including peti¬ 
tioner’s predecessor in interest, had been induced, by mis¬ 
representation and concealment, to deposit their bonds, with 
said Central Hanover Bank & Trust Company as deposi- 
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tary, and individual bondholders who are widely scattered 


part, have 
from ascer- 


and unknown to each other and, for the most} 
small individual holdings, had been prevented 
taming the names and addresses of other bondholders or, as 
a class, from taking concerted action, partly because of the 
misleading representations that their interests would be 
safeguarded by the alleged conspirators comprising the so- 
called Bondholders’ Protective Committee: and a plan and 
agreement of reorganization had been formulated under 
which title to all of the mortgaged property w^s to go to 
Leonard L. Stanley and George C. Shriver fre^ from any 
further control of the Court, to the end that the letter could, 
and now intend, should the sale of the property |on October 
21, 1932, be confirmed and ratified, to defraud the 
146 First and Refunding bondholders by thking from 
them any control or management of the property and 
directly or indirectly transferring large interests therein, 
without consideration, to their own fraudulent j benefit or 
that of others of the foregoing alleged conspirators. 

VI. That the said alleged conspirators, Leonard L. Stan¬ 

ley and Halsey, Stuart & Company, Inc., are now under 
indictment in the United States District Court sitting in 
Milwaukee, Wisconsin, charged with being comn|ion cheats 
and swindlers, and that said Leonard L. Stanley is a per¬ 
son wholly unfit to be entrusted with the title to the mort¬ 
gaged property, or to represent or carry out anv plan re¬ 
quiring honesty and good faith, as does the plajn in pur¬ 
suance of which the mortgaged property was lj>id in, on 
behalf of the said Leonard L. Stanley, at the sdle on Oc¬ 
tober 21, 1932. i 

VII. That the bidding in of the mortgaged property by 
Paul A. Brunn and Milton Shilback w’as a pretense and a 
sham to conceal the fact that it was and is the indention of 
all the alleged conspirators ultimately to vest said title in 
said Leonard L. Stanley, and if said sale of Octbber 21st 
is confirmed the latter will secure said title, free irom any 
further control of the Court, and will control and trans- 
fer the same in fraud of the rights of First and Refunding 
Mortgage Gold Bondholders, as will more fully appear by 
reference to a printed copy of a certain Plan and Agree¬ 
ment of Reorganization, which, as this petitioner is in¬ 
formed and believes, and therefore alleges, was concocted 
by the above alleged conspirators, and which has ne^er been 
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presented to this court for action, but the terms and 

147 provisions of which have been, as a part of said al¬ 
leged conspiracy, purposely concealed from the 

Court; and in this behalf, this petitioner says that he has 
no available copy of said Plan and Agreement of Reor¬ 
ganization and prays that the defendants be required to 
file forthwith a copy thereof for the information of the 
Court, and as containing matter necessary and proper to 
the consideration of this petition. 

VIII. That this petitioner is informed and believes and 
therefore alleges that a large proportion of the purchase 
price bid for the mortgaged property by said Paul A. 
Brunn and Milton Shilback, acting in the interest of said 
Leonard L. Stanley, for the purpose of misleading the 
Court as to the identity of the true purchasers, has been, or 
will be, paid with First and Refunding Mortgaged Gold 
Bonds deposited with the Central Hanover Bank & Trust 
Company as depositary for the the so-called Bondholders’ 
Protective Committee; that the said Paul A. Brunn and 
Milton Shilback are not the owners of any of said bonds, 
that the Central Hanover Bank & Trust Company and said 
Committee were and are without right to transfer any of 
said bonds to said Paul A. Brunn and Milton Shilback for 
any purpose, and that said bid and the arrangements made 
to pay the purchase price for the mortgaged property 
are false and fraudulent shams and pretenses, effected in 
pursuance of the purpose of said alleged conspiracy. 

IX. That this petitioner is informed and believes and 
therefore alleges that after securing the deposit of the 
First and Refunding Mortgage Gold Bonds with its de¬ 
positary, the Central Hanover Bank & Trust Company, the 

said Committee hypothecated all of the bonds at the 

148 time of said hypothecation so on deposit with said 
Central Hanover Bank & Trust Company to secure 

a loan to said Committee in excess of $100,000.00 and that 
all of said hypothecated bonds are now held by said Central 
Hanover Bank & Trust Company, not as depositary for 
said Committee, but as securitv for said loan. 

X. That the alleged loan above mentioned -was made and 
secured without right on the part of said Bondholders’ 
Protective Committee to make and secure the same, and 
that at least a part of the proceeds thereof, as this peti- 
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tioncr is informed and believes, and therefore alleges, were 
not used in the interests of the depositing bondholders, but 
for the purposes directly antagonistic to the[ir interests, 
notably, as this petitioner is informed and believes, and 
therefore alleges, a sum in excess of $10,000.00 of the pro¬ 
ceeds of said loan was used bv said Bondholders’ Pro- 
teetive Committee, in purchasing the worthless securities 
of the War dm an Real Estate Properties, Inc., and its affili¬ 
ate, the Wardman Realty & Construction Company, which 
were the security of the Debenture Bonds of the Wardman 
Real Estate Properties, Tnc., to the holders of which latter 
tlie said Leonard L. Stanley, if the sale of October 21st, 
1932, is confirmed, will transfer large and substantial in¬ 
terests in the mortgaged property in fraud of tjie rights of 
First and Refunding Mortgage Gold Bondholders, and in 
furtherance of said alleged conspiracy. 

XI. That all of the matters and things herein alleged are 
peculiarly and in part exclusively in the knowledge 
149 and possession of the plaintiff, Central Hanover 
Bank & Trust Company, its officers and igents, and 
Frank Wolfe, the defendant, Wardman Real Estate Prop¬ 
erties, Inc., its officers and agents, the members and former 
members of the so-called Bondholders’ Protective Commit¬ 
tee, to-wit, William Buchsbaum, Paul W. Fisher, William 
M. Greve, Frederick J. Leary, Andrew J. Miller, Joseph P. 
Tumulty, Julius I. Peyser, George S. Shriver, and Paul A. 
Brunn and Milton Shilback, bidders at the sale bf October 
21st, 1932, and this petitioner can only sustain the allega¬ 
tions hereof by being accorded the permission oi^ the Court 
to interrogate, under oath, officers and agents of the Cen¬ 
tral Hanover Bank & Trust Company, and especially Fred¬ 
erick J. Leary, a vice-president thereof, Frank Wolfe, the 
officers and agents of the Wardman Real Estate Proper¬ 
ties, Inc., and especially Leonard L. Stanley, an officer and 
director thereof, William Buchsbaum, Paul W. Fisher, Wil¬ 
liam M. Greve, Andrew J. Miller, Joseph P. Tuinultv, Ju¬ 
lius I. Pevser and George C. Shriver, members aiid former 
members of the Bondholders’ Protective Committee, and 
Paul A. Brunn and Milton Shilback, nominal bidders at 
the sale of October 21, 1932; and that the matters and 
things to be adduced therebv are not within the Knowledge 
and possession of this petitioner, and cannot be produced 
by him as evidence to sustain the allegations hereof other- 
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wise than by interrogating the persons hereinabove named, 
and that the evidence to be so adduced is proper, relevant, 
material and necessarv to sustain the issues of this inter- 
vening petition. 

XII. That said first and Refunding Mortgage Gold 
Bonds were sold and disposed of to the investing public by 

the alleged conspirator, Halsey, Stuart & Company, 

150 Inc., by means of false and misleading representa¬ 
tions, and that the holders thereof are widely scat¬ 
tered and have in the main small and individual holdings; 
that they have been kept in ignorance of their rights or of 
the various steps later taken in this cause, and of each 
others’ names and addresses, and that it has been and is 
impossible for them to take concerted action in their own 
behalf, but that they are dependent on the action of this 
Court, in part sui juris, for protection from the results of 
the alleged conspiracy hereinabove mentioned. 

XIII. That the amount bid for the mortgaged property by 
said Paul A. Brunn and Milton Shilback is grossly inade¬ 
quate ; that tjie property upon which the mortgage securing 
the First and Refunding Mortgage Gold Bonds is a first 
mortgage lien is now assessed for purposes of taxation at a 
value in excess of $9,000,000 and, as this petitioner is in¬ 
formed and believes, would, even in the present market, if 
fairly offered for sale by independent and disinterested 
trustees, bring a sum in excess of $6,000,000 for such prop¬ 
erty alone, exclusive of the additional property covered by 
the mortgage, but encumbered with liens superior to the 
mortgage securing the First and Refunding Mortgage Gold 
Bonds, and that the sale of October 21, 1932, ought to be 
nullified and set aside on the grounds of the inadequacy of 
the bid, irrespective of all other reasons: 

Wherefore this petitioner prays: 

1. That he be accorded the permission of the court to in¬ 
terrogate, under oath, the officers and agents of the Central 
Hanover Bank & Trust Company, and especially, 

151 Frederick J. Leary, vice-president thereof, the offi¬ 
cers and agents of the defendant., Wardman Real 

Estate Properties, Inc., and especially Leonard L. Stanley, 
an officer and director thereof; William Buchsbaum, Paul 
W. Fisher, William M. Greve, Andrew J. Miller, Joseph P. 
Tumulty, Julius I. Peyser and George C. Shriver, as mem¬ 
bers and former members of the so-called Bondholders’ 
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Protective Committee, and Paul A. Brnnn and Milton Shil- 
back, bidders at the sale of October 21, 1932, all in accord¬ 
ance with the allegations of paragraph XI of this petition, 
and that a short day be fixed by the court for tlje purpose of 
said interrogation, and that subpoenas issue for the per¬ 
sons to be interrogated returnable on the dav so to be fixed. 

2. That the sale of the mortgaged property on October 21, 
1932, to Paul A. Brunn and Milton Shilback, their successors 
or assigns, be not confirmed, but that, on the contrary, it be 
held to have been collusively and improperly ordered, and to 
have been, and to be, a sham and pretense for thC purpose of 
ultimately transferring title to the mortgaged property to 
the alleged conspirators, Leonard L. Stanley and George C. 
Shriver, free and clear of all jurisdiction or control of this 
Court, for improper purposes and in furtherance of the al¬ 
leged conspiracy; and that said sale be set aside jmd held for 
naught and that the bidders, Paul A. Brunn and Milton Shil¬ 
back, be held to take nothing by their said bid. 

3. That the sale of October 21,1932, be nullified, set aside 
and held for naught because of the inadequacy df the bid of 

said Paul A. Brunn and Milton Shilback. ! 

152 4. That this petitioner have such other, further and 

different relief as to equity may seem me^t, and as to 
which he, within the limits of his intervention, may, from 
time to time, be entitled. 

WILLIAM B. O’CONNELL, 

Intervener. 

HARRY T. WHELAN, j 

Attorney for Intervener. j 

District of Columbia, ss : j 

i 

William B. O’Connell being first duly sworn cjn oath de¬ 
poses and says that he is the petitioner in the foregoing peti¬ 
tion; that he knows the contents thereof, and that the state¬ 
ments therein contained are true, except as to those matters 
stated on information and belief, and to such matters affiant 
says that he believes them to be true. 

WILLIAM B. 0 ’CONNELL. 

I 

Subscribed and sworn to before me this 28th dav of Octo¬ 
ber, A. D. 1932. 

[notarial SEAL.] SAUL G. LICHTENBE^G, 

Notary Public, D. C. 

i 
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153 Objections of Alfred C. Torgeson, Intervening Peti¬ 
tioner, to the Confirmation of the Sale of October 
21,1932, and the Report of the Trustee Thereon. 

Filed October 28,1932. 


Comes now Alfred C. Torgeson, Intervening Petitioner, 
and objects to the confirmation of the sale of October 21, 
1932, and the Report of the Trustee thereon on the following 
grounds. 

1. The Purchase Price is Unconscionable. 

(a) The assessed value of the unmortgaged properties, 
to-wit: Wardmati Park Hotel, Carlton Hotel, Department of 
Justice Building, Cathedral Mansions, North, and Boule¬ 
vard Apartments, is in excess of Ten Million Dollars 
($10,000,000). The land upon which Wardman Park 
Hotel and the Annex are erected is assessed 


at. $1,081,250 

The buildings on these two units at. 3,853,600 

Total assessed value. $4,934,850 


The purchase price at the sale which the Trustee recom¬ 
mends should be confirmed is about one-half of the assesed 
value of these two units alone, leaving out of consid- 
154 eration either the assessed or actual value of the 
Carlton Hotel, Boulevard Apartments, Department 
of Justice Building, and Cathedral Mansions, North. The 
Boulevard Apartment is necessary to the Government in 
the development of the Parking & Planning Commission and 
is in the line of condemnation. It should bring easily One 
Million Dollars ($1,000,000). These facts are sufficient to 
show the uncohscionable price, the acceptance of which the 
Trustee recommends. 

(b) The current earnings of the Wardman Park Hotel 
are more than sufficient to pay interest at six per cent 
(6%) on the $2,800,000 offered for these properties. This 
leaves out of cbnsideration the net earnings of the Depart¬ 
ment of Justice Building of $75,000 and the earnings of 
the Carlton Hotel, Boulevard Apartments, and Cathedral 
Mansions, North. The earning capacities of these proper- 
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ties in normal times should be in excess of $750,000 a year. 
The current earnings and the earning capacities of these 
properties conclusively establish the unconscionable price 
obtained at the sale, where only one bidder appeared. 

(c) The retention of the mortgaged properties by the 
Protective Committee and by the Receiver other 
five properties, to-wit: Cathedral Mansions, Center, 
Chastleton Hotel, 2700 Connecticut Avenue, 4[800 Daven¬ 
port and Stoneleigh Court, are subject to mortgages aggre¬ 
gating $4,150,000. The assessed value, the actual value, 
and the earning capacities of these mortgage^ properties 
in no way approaches the values of the unmortgaged prop¬ 
erties. These properties have not earned the interest and 
curtail upon the underlying mortgages, yet the) Protective 
Committee retained control and possession of them and 
paid the interest and curtails on underlying mortgages, 
and the Receivers have retained control knd posses- 
155 sion of these mortgaged properties and pkid interest 
and curtails up to June 30, 1932 out off the bond¬ 
holders’ money amounting to— 

Interest . $172,785.00 

Curtails . 60,750.00 

! 

Total.. $233,535.00 

The retention of these properties by the Protective Com¬ 
mittee and by the Receivers can be only on the theory that 
the bondholders have an equity therein. It follows that if 
these properties, worth substantially less than qne-half of 
the unmortgaged properties, should be retailed under 
mortgages aggregating $4,150,000 on the theory that there 
is equity in them, the sale of the unmortgaged properties 
at $2,800,000 is such an unconscionable price a$ to shock 
the chancellor. 

2. The Central Hanover Bank & Trust Company, Trus¬ 
tee, is a foreign corporation not qualified to act a^5 fiduciary 
in the District of Columbia, and the sale made bv said cor¬ 
poration, as Trustee, is invalid. 

3. Confirmation of this sale turns over the control of 
and title to these properties for $2,800,000 to the same 
bankers who acted in the dual capacity of mortgagor and 
mortgagee in the floatation of the bond issue, an^i who are 
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now under indictment in the Federal Court for disposing 
of Wardmah securities secured upon these properties. 

4. The Bondholders’ Protective Committee is repre¬ 
sented in this Court by the general counsel in New York 
for Halsey, Stuart & Company, of which firm at least three 
members, to-wit: Harold L. Stuart, Charles B. Stuart and 
L. L. Stanley, are under indictment for fraud in issuing the 
Wardman securities. Thus, counsel for these bankers as¬ 
sume to speak for ninety-three per cent (93%) of the bond¬ 
holders. No list of the names and addresses of these bond¬ 
holders has been filed in this cause. Before this 

156 sale should be confirmed the names and addresses of 
both depositing and non-depositing bondholders 

should be required to be filed in the cause in order that 
they may be advised of the proceedings and be given an 
opportunity to be heard. 

5. The properties should be held under the control of 
the Court until the return of more normal business condi¬ 
tions and their fair value can be secured at a proper sale, 
and until such sale, they should be operated under a re¬ 
ceivership upon which the protesting bondholders and the 
Statutory Receiver of the Wardman Realtv & Construe- 
tion Company have representation. 

An oral hearing is respectfullv requested. 

i ALFRED C. TORGESON, 

1 Intervening Petitioner. 

CARLIN and CARLIN, 

LESLIE C. GARNETT, 

Attorneys for Intervening Petitioner. 

Memoranda. 

November 3, 1932.—Affidavits (6) in support of sale, and 
Exhibits (5) filed. 

Order granting Fireman’s Insurance Co. of Washing¬ 
ton and Georgetown leave to intervene filed. 

157 Memorandum. 

Filed November 28, 1932. 

# # # # # * * 

That these properties shall be sold has been judicially 
determined, and the court is novr to say whether the bid of 
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$2,800,000, subject to the underlying mortgages aggregat¬ 
ing in excess of $4,000,000, should be accepted iand the sale 
approved. 1 

The court finds that the sale was fairly conducted and 
complied, in all respects, with the provisions of the decree 
of foreclosure and sale. | 

The court has made a search of the evidence to discover 
whether the bondholders’ committee did anything amount¬ 
ing to fraud, actual or constructive, to obtain ah advantage 
over the non-depositing bondholders, to prevent fair com¬ 
petition, or to depress the price of the properties below 
the fair market value. The evidence reveals the fact that 
approximately 93% of the bonds have been deposited 
158 with the committee, and that the committee consist¬ 
ent with the rights of the depositing bondholders has 
perfected its plan and agreement of reorganization. The 
bid here considered is the result of that plan. Although 
the sale was postponed several times no other bidders have 
come forward. The evidence is persuasive of (the conclu¬ 
sion that in no way other than by organized ejffort could 
the bondholders protect their interests as investors. The 
evidence does not indicate that there is any fair probability 
that any better bid would be received if another sale were 
ordered. 

The court regrets that the price received, approximating 
$6,800,000, does not bear a better relation to the assessed 
value and the market value, as testified to by various wit¬ 
nesses. The testimony of witnesses, expert in ijeal estate 
values in the City of Washington, indicates that jail values 
are affected by the depression, which the court accepts as a 
general condition, and recognized as existing in the local 
real estate market. The court thinks that, the condition so 
reflected in the evidence of these expert witnesses, and in 
the bid here considered must be regarded as a f^ict, which 
must be weighed with the other evidence in the c^se, in de¬ 
termining whether the price offered is an adequate one in 
a forced sale. The court must determine whether the 
amount here bid is an adequate price, in these times and at 
a forced sale, under all the circumstances revealed in the 
evidence. Nothing in the evidence gives hope for a better 
price if the bid is rejected and the property agaip offered 
for sale. Upon such conclusions the court is constrained to 
hold that, the bondholders committee has acted in a manner 
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consistent with the rights and interests of the depositing 
bondholders, and that, the committee has done nothing in¬ 
consistent with honesty of purpose and fair dealing. 
159 The court further finds that, under the evidence and 
the law the price offered is adequate and should be 
accepted. The court is therefore prepared to sign an ap¬ 
propriate order confirming and approving the sale. 

F. D. LETTS, 

Justice. 


160 Decree Confirming Sole. 

Filed December 1,1932. 
******* 

The above entitled causes, and each of them, came on to 
be heard pursuant to Article 5 of the decree of foreclosure 
and sale, datedl and entered October 14, 1931 (hereinafter 
called the Decree), and on the report of sale of Central Han¬ 
over Bank and Trust Company, trustee appointed by the 
Decree to make the sale, filed October 24, 1932, and on the 
objections filed to the confirmation of the sale so reported, 
and upon the other proceedings heretofore had in the above 
entitled causes, and testimony was taken and heard in open 
court upon the issues made by said objections, and said 
causes were argued by counsel, and the court having there¬ 
after on November 28, 1932, filed its Memorandum in said 
causes, which Memorandum contains and states the find¬ 
ings of fact bv the court on the issues arising as aforesaid, 

C * 7 

and the court having concluded and now stating as its con- 
elusions of law that no good or valid objection appears to 
the confirmation of the sale reported by the trustee as afore¬ 
said and that said sale was in all respects in accord- 

161 ance with law and with the Decree and the orders 
heretofore entered in said causes and is proper to 

be confirmed; thereupon, and upon consideration thereof, 
it is by the Court this 1st day of December, 1932, adjudged, 
ordered, and decreed as follows: 

1. Central Hanover Bank and Trust Company, appointed 
by the decree to make the sale directed thereby (hereinafter 
called the trustee) has fully complied with all the directions 
in the decree contained as to the sale of the property in and 
by the decree directed to be sold. 
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2. The sale of said property on October 21^ 1932, was 
made on due and sufficient notice and in all respects as pro¬ 
vided by the decree, and at said sale the trusted duly sold 
at public auction all of the property in and by the decree 
directed to be sold, as follows: 

(a) To Milton Schilback and Paul Brunn, as jc}int tenants 
and not as tenants in common, Parcels 1 to 10, inclusive, as 
an entirety, for the sum of $2,800,000, said sun} being the 
highest bid for said Parcels when offered as an entirety and 
no bids having been made by anybody for said Parcels when 
offered separately. 

(b) To Milton Schilback and Paul Brunn, as joint tenants 
and not as tenants in common, Parcel 11 for the sum of 
$3,000, said sum being the highest bid for said Parcel. 

(c) To Milton Schilback and Paul Brunn, as joijnt tenants 
and not as tenants in common, Parcel 12 for the sum of 
$1,000, said sum being the highest bid for said parcel. 

3. Said Milton Schilback and Paul Brunn, as joijit tenants 
and not as tenants in common, purchasers as aforesaid of 
all of the property in and by the decree directed to be sold, 
namely, Parcels 1 to 10, inclusive, Parcel 11, and Parcel 12 
(hereinafter sometimes called the Purchasers), l}ave duly 
assigned, transferred and set over to Washington Prop¬ 
erties, Inc., a corporation organized and existing finder the 
laws of the State of Delaware (hereinafter sometimes called 
the Company), their successful bids under the decree for 
said Parcels 1 to 10, inclusive, Parcel 11 and Parcel 12, and 
all their rights and interests under the decree as such suc¬ 
cessful bidders. 

162 It is further ordered, adjudged, and decreed as fol¬ 
lows : 

First. The trustee’s Report of Sale filed herein on Oc¬ 
tober 24, 1932, is in all respects confirmed and the sales 
therein reported of all ot* the property in and by the De¬ 
cree directed to be sold, namely: | 

(a) The sale to Milton Schilback and Paul Bijunn, as 
joint tenants and not as tenants in common, of Parcels 1 
to 10, inclusive, as an entirety for the sum of $2,80Q,000.00; 

(b) The sale to Milton Schilback and Paul Brjunn, as 

joint tenants and not as tenants in common, of Parcel 11 for 
the sum of $3,000.00, and ! 

(c) The sale to Milton Schilback and Paul Brimn, as 

joint tenants and not as tenants in common, of Parcel 12 
for the sum of $1,000,00, j 
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are, and each of said sales is, approved, confirmed and made 
final and absolute, subject , however , to all the terms and 
conditions of the Decree and to all the rights and authori¬ 
ties reserved to the Purchasers and to their assigns and 
to this Court in and by the Decree and by this decree. 

Second. There shall be credited upon the purchase price 
of Parcels 1 to 10, inclusive, of the property in and by the 
Decree directed to be sold the distributive share out of the 
proceeds of sale, as provided in the Decree, of all First 
and Refunding Mortgage Bonds of Wardman Real Estate 
Properties, Inc., and appurtenant coupons held subject to 
the order of the trustee, pursuant to the certificate of Cen¬ 
tral Hanover Bank and Trust Company dated November 
18, 1931, deposited by said Milton Schilback and 
163 Paul Brunn, as joint tenants and not as tenants in 
common, with the Union Trust Company of Wash¬ 
ington, D. C., for account of the trustee, as stated in the 
trustee’s Report of Sale, as a pledge that they would make 
good their bid for said property. 

There shall be credited upon the purchase price of Par¬ 
cel 11 of the property in and by the Decree directed to be 
sold the sum of $2,000, and there shall be credited upon the 
purchase price of Parcel 12 of the property in and by the 
Decree directed to be sold the sum of $500, deposited by 
said Milton Schilback and Paul Brunn, as joint tenants and 
not as tenants in common, with the Union Trust Company 
of Washington, D. C., for account of the trustee, as stated 
in the trustee's Report of Sale, as a pledge that they would 
make good their bids for said property. 

Within thirty days from the date of the entry of this de¬ 
cree, or within such additional period as this Court may 
hereafter by its order or decree permit, the balance of the 
purchase price of the property sold at said sale shall be 
paid by turning over to the Union Trust Company of Wash¬ 
ington, D. C., for account of the trustee, 

(a) in respect of Parcels 1 to 10, inclusive, (1) cash to 
the extent required by this Court as provided by Subdivi¬ 
sions (a), (b) and (c) of Article 7 of the Decree, and (2) in 
respect of the residue, cash and/or First and Refunding 
Mortgage Bonds of Wardman Real Estate Properties, Inc., 
and appurtenant coupons entitled to be paid out of the pro¬ 
ceeds of sale on distribution thereof, to be credited as pro- 
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vided in the Decree. Said Bonds shall be in bearer form, 

| ' 

and if coupon bonds, accompanied by the coupon 

164 which matured March 1, 1931, and all subsequent 
coupons. In lieu of the deposit of Bonds and cou¬ 
pons as aforesaid for account of the trustee, there may be 
deposited the certificate of any national bank or trust com¬ 
pany, including the trustee, having an office in the City of 
New York, New York, or in the City of Washington, D. C., 
that it holds subject to the order and direction of the trus¬ 
tee the amount specified in said certificate of said Bonds, 
with coupons or transfers thereof as aforesaid; 

(b) in respect of Parcel 11, cash in the amount of 
$1,000.00, being the difference between $2,000, the amount 
heretofore deposited by the Purchasers as a pledge that 
they would make good their bid in case of its acceptance, 
and $3,000.00, the amount bid by them for sa|d Parcel 11 
at the sale; 

(c) in respect of Parcel 12, cash in the amount of $500.00. 
being the difference between $500, the amount heretofore 
deposited by the Purchasers as a pledge that they would 
make good their bid in case of its acceptance, ahd $1,000.00, 
the amount bid by them for said Parcel 12 all the sale. 

In lieu of the deposit of cash, there may l|e deposited 
with the Union Trust Company of Washington, D. C., for 
account of the trustee, a certified check on sopie national 
bank or trust company having an office in the City of New 
York, New York, or the City of Washington, D. C., and 
made or endorsed payable to the order of the trustee. 

Third. Upon payment of the purchase price as provided 
in paragraph Second of this decree, the trustee is directed 
to execute and deliver to Washington Properties, Inc., a 
deed or deeds or other instrument or instruments of con¬ 
veyance and/or assignment and transfer of tfye property 
sold under the decree. 

Fourth. On the production of said deed or a cdrtified copy 
thereof, the grantee therein named shall be let into the pos¬ 
session of the property thereby conveyed and/br assigned 
and transferred, and the Receivers in Cause No. 53,117, or 
any party to the above entitled causes, who shall be in pos¬ 
session of any of said property shall deliver the same 

165 to or upon the order of such grantee anjd after de¬ 
livery of such possession, such grantee shall, sub- 

9—6011a I 
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ject to the provisions of Article 8 of the decree, hold, 
possess and enjoy the property so conveyed and/or as¬ 
signed and transferred, and every part and parcel thereof, 
free from any and all liens, claims, rights, interests or 
equity of redemption of, in and to the same, by or of Ward- 
man Real Estate Properties, Inc., its successors and assigns 
and the creditors and stockholders of Wardman Real Es¬ 
tate Properties, Inc., and by or of all persons claiming by, 
under or through Wardman Real Estate Properties, Inc., 
its creditors or its stockholders, and by or of the Receivers 
in the above entitled causes, and by or of all parties to the 
above entitled causes, or either of them, subject to com¬ 
pliance by the grantee with all the terms and conditions im¬ 
posed by the Decree, this decree and said deed. 

Subject to the delivery of such deed by the trustee and 
the delivery of possession of the property thereby conveyed 
and/or assigned and transferred to the grantee therein 
named, the grantee shall be entitled to receive funds in the 
hands of the Receivers in Cause No. 53,117 derived from 
the operation of said property for the period from the date 
of sale to the date of delivery of possession of said prop¬ 
erty, to the extent and in the manner provided by Article 
10 (B) of the Decree, and account therefor made to this 
Court. 

Fifth. Upon the execution and delivery of such deed by 
the trustee to the Company, all obligations and liabilities 
of said Milton Schilback and Paul Brunn on account of the 
purchase of Parcels 1 to 10, inclusive, Parcel 11 and Par¬ 
cel 12 of the property in and by the Decree directed to be 
sold, and of each and every part thereof, or by rea- 
166 son of their successful bids at said sale under the 
Decree or the acceptance of said bids shall forthwith 
cease and determine, and said Milton Schilback and Paul 
Brunn, and each of them, shall be discharged from all such 
obligations and liabilities and shall thereupon, without fur¬ 
ther order or decree of this Court, be dismissed as parties 
to the above entitled causes, and each of them. 

Sixth. The First and Refunding Mortgage Bonds of 
Wardman Real Estate Properties, Inc., and appurtenant 
coupons held subject to the order of the trustee, pursuant 
to the certificate of Central Hanover Bank and Trust Com¬ 
pany dated November 18, 1931, deposited by said Milton 
Schilback and Paul Brunn with the Union Trust Company 
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of Washington, D. C., for account of the trusiee, as stated 
in the trustee’s Report of Sale, and the First and Refund¬ 
ing Bonds and appurtenant coupons represented by any 
certificates which may be deposited pursuant jto the provi¬ 
sions of Article Second of this decree, shall remain with 
the banks and trust companies by whom such bonds and 
coupons are held subject to said respective j certificates, 
until the further order or decree of this court; and anv 
cash and/or certified checks which may be deposited with 
the Union Trust Company of Washington, D[ C., for ac¬ 
count of the trustee, pursuant to the provisions of Article 
Second of this decree, shall remain on deposit with said 
bank until the further order of this court. ! 

Seventh. As used in this decree, the term “ party to the 


above entitled causes” or either thereof is in 


tended and 


shall be deemed to mean and include all holders of First 
and Refunding Mortgage Bonds and/or coupons and of 
General Mortgage Bonds and/or coupons, and also all cred¬ 
itors of Wardman Real Estate Properties, Tpc.; and all 
such creditors are by representation parties tp the above 
entitled causes and bound by all the proceedings 

i o Itayi A l»Al 


167 taken therein. 

Wherever used in this decree, the word “ Pur¬ 
chasers” and the words “the Company” shall be deemed 
to include all their respective successors and assigns. 

Wherever used in this decree, the word “person” shall 
be deemed to mean the plural as well as the singular, and 
shall be deemed to include firms, associations arid corpora¬ 
tions as well as individuals. 

Eighth. All questions not by the Decree or hereby dis¬ 
posed of are reserved for future adjudication. Any party 
to either of the above entitled causes and Milton Schilbaek 
and Paul Brunn, as joint tenants and not as tenants in 
common, their nominees and assignees, and Washington 
Properties, Inc., its successors and assigns, mhy at any 
time apply to this court for further relief with respect to 
questions not by the decree or hereby disposed of and this 
court expressly retains jurisdiction of the above entitled 
causes for this purpose. 

F. D. LET]TS, 

Justice. 

From the above decree Harold H. Shaller, iitfervening 
petitioner, in open court, notes an appeal to the Court of 
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Appeals of the District of Columbia, which is hereby al¬ 
lowed and bond for costs is hereby fixed at $100.00 or cash 
of $50.00, or if supersedeas bond be given it be in the 
amount of Five Hundred Thousand Dollars. 

The following interveners concur in this appeal, W. B. 
O’Connell, Alfred C. Torgeson, W. Bissell Thomas, Trus¬ 
tee, Edward H. Brownell, Gustav Nassauer. 

F. D. LETTS, 

Justice. 

168 Petition of Bondholders 9 Committee for Modifica¬ 

tion of Decree. 

Filed December 19, 1932. 

******* 

The petition of Leonard L. Stanley, et al., Bondholders’ 
Committee, respectfully shows to the Court: 

1. The petitioners are the Committee of Bondholders 
who were allowed to intervene herein by order entered 
August 3, 1931. 

2. In and bv the decree of foreclosure and sale entered 

*> 

herein October 14, 1931, in paragraph 7 thereof, it was pro¬ 
vided that in the event Parcels 1 to 10 as therein described 
should be sold as an entirety certain credits should be given, 
provided however, 

“that of such purchase price, such purchaser shall pay in 
cash on account thereof an amount sufficient to provide for 
the following payments: 

******* 

(b) To Thomas D. Carson, Julius I. Peyser and Joseph 
P. Tumulty* as Receivers of the mortgaged property in 
Cause No. 53-117, the sum of $150,000, to be held and ap¬ 
plied bv said Receivers as hereinafter provided in 

169 Article*10 (B) hereof. * * * 

In and by Article 10 (B) of said decree it was provided 
that upon the delivery of the deed from the trustee to the 
purchaser, said receivers should deliver possession to the 
purchaser and within thirty days submit to the Court an 
account showing income and disbursements on account of 
the mortgaged property from their appointment to the date 
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of sale, and that any fund remaining in the 
receivers in said account as the same should 
approved by the Court, 

“plus the funds paid by the trustee to the Receivers pur¬ 
suant to subdivision (b) of Article 7 hereof, shall be ap¬ 
plied, in so far as required, to the payment oij the unpaid 
obligations and indebtedness of the Receivers ip Cause No. 
53-117, and to the payment of the compensation} to said Re¬ 
ceivers and to their counsel as hereafter fixed and deter¬ 
mined by the Court. The balance in the hand^; of the Re¬ 
ceivers in said account, as the same shall hav<^ been here¬ 
after approved by the Court, plus the balance pf the funds 
paid by the trustee to the Receivers pursuant to (subdivision 
(b) of Article 7 hereof, after deducting therefrom such 
unpaid obligations, indebtedness and compensation, shall 
be paid over by the Receivers to the Union Trusi Company, 
Washington, D. C., for account of the trustee, ahd shall be 
applied by the trustee in the manner provided by Article 9 
hereof.” 

The provision in Article 9 of said decree so referred to 
was that the funds arising from the sale of said Parcels 1 
to 10, together with j 

i 

“any balance of funds available for the purpos^, received 
from the Receivers pursuant to subdivision (b) of Article 
10 hereof, shall be applied by the trustee as follows and in 
tlie following order of priority: 

First. To the payment of the costs and expenses of such 
sale, including * * * 

Second. To the payment of the whole amount of the prin¬ 
cipal and interest which shall then be owing anp unpaid 
upon the First and Refunding Bonds * * * and in 

case such proceeds shall be insufficient to pay in) full the 
whole amount so due and unpaid upon the said bonds, then 
to the payment of said principal and interest i}atably.” 

# * * j 

j 

170 3. That the provision aforesaid for the payment 

of $150,000 to said receivers was inserted] in said 
decree at the request and instance of the receivers. The 
occasion and reason for its insertion were that at the time 
said decree was entered it was not known whether at the 


lands of the 
Ihereafter be 
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time of sale the receivers would be in possession of suffi¬ 
cient cash to pay the obligations and indebtednesses of the 
receivership and the receivers’ own compensation and the 
compensation of their counsel. Said provision in the de¬ 
cree had no other purpose than to assure to the receivers 
that they would have available sufficient cash for said 
purposes. 

4. The receivers have now made their report to the Court 
contemplated by Paragraph 10 (B) of the aforesaid decree, 
submitting their accounting to the day of the foreclosure 
sale. It appears from said report that said receivers have 
on hand as of the dav of sale from the mortgaged assets 
the sum of $331,246.48 in cash and other current assets 
making a total of $431,085.74, and that their other possible 
liabilities, exclusive of their own compensation and that of 
their counsel amount to $122,849.02, leaving an equity in 
current assets of $306,236.72, or an equity considering cash 
alone of more than $200,000, an amount more than ample 
to provide for the payment of their compensation as re¬ 
ceivers and compensation to their counsel. The occasion 
and reason for the payment of an additional sum of 
$150,000 to said receivers by the trustee have, therefore, 
ceased to exist with reference to the sale made October 21, 
1932; and if said sum of $150,000 should be paid to the 
receivers, it would be merelv held bv the receivers as an 
additional fund in their hands pending their final account¬ 
ing herein and then returned to the trustee. 

Such a payment by the trustee to the receivers would 
not only be useless and serve no purpose and impose an un¬ 
necessary burden upon the purchaser, but it would neces¬ 
sarily delay the accounting by the trustee to sell and the 
application by the trustee of the proceeds of sale to 
171 credit on the first and refunding bonds in accordance 
with Section 9 of the decree, and therefore delav dis- 

tribution bv the trustee to the bondholders. 

* 

Wherefore, the premises considered, your petitioners 
pray: 

1. That an order may be entered herein vacating and 
annulling, with reference to the sale made bv the trustee 
October 21, 1931, and confirmed by the Court December 1, 
1932, the provision aforesaid in the decree of sale requiring 
the payment to the receivers herein of the mortgaged 
property of the sum of $150,000 to provide for the payment 
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of the receivers’ obligation and indebtedness and the pay¬ 
ment of their compensation and that of their counsel. 

2. That petitioners may have such other and further 
relief as to the Court mav seem just. 

LEONARD L. STANLEY, 
WILLIAM BUCHSBiUM, 

PAUL W. FISHER, 

WILLIAM W. GREVip, 
FREDERICK J. LEAftY, 
ANDREW J. MILLEB, 

Bondholders’ Committee, 
Bv CONRAD II. SYME, 

Tlieir {Attorney. 

BEEKMAN, BOGUE & CLARK, 

15 Broad Street, 

New York, Neiv York, 

Bv EDWD K. HANLON, 

CONRAD H. SYME, 

Southern Building, 

Attorneys for Bondholders’ 

Protective Committee. 

172 District of Columbia, ss: 

Conrad H. Syme, being first duly sworn, djeposes and 
says that he has read the foregoing petition of Leonard L. 
Stanley and others, Bondholders Committee, and knows the 
contents thereof, and that he verily believes the facts 
therein stated to be true, and that this verification is by 
attorney because the parties are absent from fhe District 
of Columbia. 

CONRAD H. S^ME, 
Attorney for Petitioners. 

Subscribed and sworn to before me this 15th day of 
December, 1932. 

[seal.] LENORA DEMA BOWERS, 

Notary Public for the District of Columbia. 

173 Objections to Petition to Change Decree. 


Filed December 19, 1932. 


* 




* 


* 


Now come W. Bissell Thomas and William B. 
holders of first and refunding mortgage bonds i 


O’Connell, 
hnd parties 
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to this proceeding, and object to the granting of the peti¬ 
tion of the Bondholders’ Protective Committee for a modi¬ 
fication of the decree of sale of October 14,1931, in any par¬ 
ticular, for the reason that the petitioners in said petition 
were not the purchasers of the property at the sale and 
have no interest therein, and for the further reason that 
the provision now sought to be modified was a vital part of 
the decree, whereby independent purchasers, other than 
those connected with Halsey, Stuart & Company, Inc., the 
Bondholders’ Protective Committee or the Central Hanover 
Bank & Trust iCompany, trustee, were discouraged from 
bidding; and for the further reason that the rights of all 
parties were effected by the provision now sought to be 
modified, and certain vested interests have attached to vari¬ 
ous parties to this proceeding so that the Court is without 
jurisdiction to modify the decree as prayed, unless the 
Court order a new sale after such modification. 

W. BISSELL THOMAS. 

WILLIAM B. O’CONNELL. 

174 Order Modifying Decree , dt'c. 

Filed December 19,1932. 

Upon consideration of the petition of Leonard L. Stanley 
and others, interveners herein as a Bondholders’ Commit¬ 
tee, filed herein December 19th, 1932, and it appearing to 
the court that the occasion'and reason for the inclusion in 
the decree entered herein October 14, 1931, of the pro¬ 
visions hereinafter referred to have ceased, it is, by the 
Court, this 19th day of December, 1932, 

Ordered that the Receivers herein and Central Hanover 
Bank and Trust Company, trustee to sell under said decree 
of October 14, 1931, be and they are hereby authorized and 
directed to waive the provision contained in said decree of 
October 14, 1931, paragraph 7 (b), for the payment to the 
Receivers herein of the sum of $150,000, in the settlement 
of the sale made October 21, 1932, confirmed by order 
entered herein December 1, 1932; Provided the purchaser 
settle within thirtv davs of December 1, 1932. 

F. D. LETTS, 

Justice. 
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Motion for Special Findings of Fact . 
Filed December 20,1932. 


Now come W. Bissell Thomas and William B. b’Connell, 
objectors to the confirmation of the sale of the fnortgaged 
property, and respectfully request the Court to make spe¬ 
cial findings on the following facts: 

On the Matter of the Value of the Properties. 

1. The assessed value of those parcels of the ihortgaged 
property not subject to underlying liens. 

2. The assessed value of those parcels of the iportgaged 
property subject to underlying liens. 

3. The amount of underlying liens. 

4. The value of each of those parcels of the njiortgaged 
property not subject to underlying liens. 

5. The value of the equities over the underlyin 
each of those parcels of the mortgaged property subject to 

underlying liens. 

176 6. The gross income from each parcel of 

gaged properties under the receivership. 

7. The net income of each of the parcels of n 
property under the receivership. 

8. Any offer made to the receivers for the purchase of any 
parcel of the mortgaged property. 


k liens of 


the mort- 


ortgaged 


On the Matter of the Fairness of the Sale and the Co 
Charged in the Intervening Petition of W. Bissell 


nspiracy 

homas. 


1. The method of the selection of the Bondholders’ Pro¬ 
tective Committee and by whom the personnel of tlfat Com¬ 
mittee was chosen. 

2. The business connection of the Chairman of that Com¬ 
mittee. 

3. The pending indictment of the Chairman of tljat Com¬ 
mittee. I 

4. The brokerage concerns which promoted the 
sale of the first and refunding mortgaged bonds. 

5. The brokerage concerns which promoted the 
the debenture bonds of the Wardman Realty & Construc¬ 
tion Company. 


original 


sale of 
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6. The security securing those debenture bonds. 

7. The value of the security securing those debenture 
bonds. 

8. The value of the debenture bonds. 

9. The present ownership of the debenture bonds. 

177 10. The proportion of stock in the new corporation 
organized to take title to the mortgaged property to 

be apportioned to the holders of first and refunding mort¬ 
gaged bonds. 

11. The proportion of stock in the new corporation organ¬ 
ized to take title to the mortgaged property to be appor¬ 
tioned to the holders of $220,000 of unsecured gold notes. 

12. The present ownership, insofar as the evidence dis¬ 
closes, of the debenture bonds. 

13. The present ownership, insofar as the evidence dis¬ 
closes, of the $220,000 of unsecured notes. 

14. The maker of the loans aggregating $110,000 to the 
Bondholders’ Protective Committee of the first and refund¬ 
ing mortgaged bonds. 

15. The security hypothecated to secure that loan. 

16. The individual representing the maker of that loan. 

17. The connection of the individual representing the 
maker of the loan with the maker of the loan, and with the 
first and refunding mortgage Bondholders’ Protective Com¬ 
mittee. 

18. The knowledge, if any, as disclosed by the evidence, 
which Frederick J. Learv had, at the time of making anv of 
the loans, of the purpose to which they were to be put. 

19. To whom and for what purpose any payment was 

made bv the Bondholders’ Protective Committee for a loan 
* 

commitment, consummated in July or August, 1931. 

20. The authorization, if any, for such payment made by 
the first mortgaged Bondholders’ Protective Commit¬ 
tee. 

178 21. The person making the foregoing payment, and 
the person to whom the payment was made, together 

with the connection of the latter, if any, with the first mort¬ 
gage Bondholders’ Protective Committee. 

22. The name of the depository of the first mortgage 
Bondholders’ Protective Committee. 

23. The purposes for which the loan, aggregating $110,- 
000, were distributed, and the persons to whom such dis¬ 
tribution was made. 
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24. The date and place of sale of the so-callfed general 
mortgage bonds, which were the security of the debenture 
bonds, and the amount brought at their sale. 

25. The person furnishing the money in whole or in part 
to pay for the securities, securing the debenture bonds at 
the time of their sale. 

26. The persons or institutions who financed the Bond¬ 
holders’ Protective Committee of the debenture bonds. 

27. The names of the reorganization managers under the 
plan and agreement of reorganization, together with their 
business connections. 

28. The powers of the reorganization manager^ under the 
plan and agreement of reorganization with respect to the 
allotment of the capital stock of the new corporation or¬ 
ganized to take over title to the properties, and the par 
value of that stock. 

29. The powers of the reorganization managers with re¬ 
spect to the terms and conditions of the voting trtist and of 
the tentative mortgage securing so-called income} bonds to 
be apportioned to those bondholders who have j deposited 
their bonds with the first mortgage Bondholders’ Protective 

Committee. 

179 30. The powers of the reorganization managers as 

set forth in the plan and agreement of reorganization 
over all matters appertaining to the new company, not spe¬ 
cifically provided for. 

* * * * * # * 

And these moving objectors also move the Court to make 
special findings of each of the facts material and relevant to 
the issues, whether or not such facts are included in the 
foregoing. 

And these moving objectors also move the Court to state 
conclusions of law based on the special findings of fact 
separately. 

W. BISSELL THOMAS. 
W. B. O’CONNELL. 
LESLIE C. GARNETT. 

JOSEPH LOW. ] 

To Messrs. Hamilton & Hamilton, Conrad Syme, Esquire, 

Paul E. Lesh, Esquire, Hugh H. Obear, Esquire: 

Please take notice that the foregoing motion will be called 
to the attention of the Court on December 22nd, 1932, at 
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10 o’clock a. m., before Mr. Justice Letts, or as soon there¬ 
after as counsel can be heard. 

W. BISSELL THOMAS. 
W. B. O’CONNELL. 


Service of copv acknowledged this 19th day of December, 
1932. 


DOUGLAS, OBEAR & DOUGLAS, 
By EDMUND D. CAMPBELL, 

Attys. for Receivers. 
HAMILTON & HAMILTON, 

Attys. for Cent. Hanover Bank 

& Trust Co., Trustee. 
PAUL E. LESH. 

CONRAD H. SYME. 


180 Supplemental Motion for Special Findings of Fact. 

Filed December 22,1932. 

• *###•• 


Now come the objectors to the confirmation of the sale of 
October 21, 1932, and supplementing their motion for spe¬ 
cial findings of fact, now move and request the Court to 
likewise specially find the following facts: 

31. The negotiation of the loan of $550,000 to $650,000 by 
the reorganization managers with the brokerage firm of 
D. H. Me Knew & Company. 

32. The discount at which said loan was to be given to 
D. H. McKnew & Company. 

33. The guarantee of said loan at par t by the National 
Savings and Trust Company. 

34. The time said loan was guaranteed at par by the Na¬ 
tional Savings and Trust Company in connection with the 
time at which it was agreed to allow D. H. McKnew & Com- 
panv their discount. 

W. BISSELL THOMAS. 

AY. B. O’CONNELL. 

181 Memoranda. 

December 22, 1932.—Bond $100 of A. E. Torgeson, W. 
Bissell Thomas, AVm. B. O’Connell and Harold H. Shaller 
approved and filed. 
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Statement of Evidence (1 copy) filed. 

January 5, 1933.—Order extending time of Bondholders’ 
Committee to file amendments to proposed Statement of 
Evidence for 15 days from Jan. 6,1933, filed. 

January 19, 1933.—Order extending time to file: proposed 
amendments to Statement of Evidence for 15 pays from 
January 21, 1933, filed. 

February 3, 1933.—Proposed Amendments to Proposed 
Statement of Evidence filed. 

February 6, 1933.— Amendments proposed on behalf of 
L. L. Stanley et al. filed. 

182 Second Report of Trustee. 

Filed February 6, 1933. 

Central Hanover Bank and Trust Company, trustee ap¬ 
pointed by the decree of foreclosure and sale dated and 
entered October 14, 1931, in the above-entitled causes (here¬ 
inafter called the decree) to make the sale directed by the 
decree, respectfully reports and shows to the Court as 
follows: I 

First. Pursuant to the decree, all of the property in and 
by the decree directed to be sold was sold on October 21, 
1932, subject to confirmation by the Court, to Miltbn Schil- 
back and Paul Brunn, as joint tenants and not a^ tenants 
in common, as follows: 

(a) Parcels 1 to 10, inclusive, as an entirety, for the sum 
of $2,800,000, said sum being the highest bid for said Par¬ 
cels when offered as an entirety and no bids having been 
made by anybody for said Parcels when offered sepa¬ 
rately. 

183 (b) Parcel 11 for the sum of $3,000, said spin being 
the highest bid for said Parcel. 

(c) Parcel 12 for the sum of $1,000, said sum being the 
highest bid for said Parcel. 

Said Milton Schilback and Paul Brunn, as jointj tenants 
and not as tenants in common, thereupon duly assigned, 
transferred and set over to Washington Properties, Inc., 
a corporation organized and existing under the la\ps of the 
State of Delaware (hereinafter sometimes called the New 
Company), their successful bids under the decree tor said 
Parcels 1 to 10, inclusive, Parcel 11 and Parcel 12, and 
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all their rights and interests under the decree as such suc¬ 
cessful bidders, and by decree of this Court in the above- 
entitled causes, dated December 1, 1932, said sale was duly 
confirmed. Pursuant to said decree of confirmation and 
upon payment in full of the purchase price as therein pro¬ 
vided and as hereinafter more fully set forth, your peti¬ 
tioner, under date of December 28, 1932, executed and de¬ 
livered to the New Company a deed to all of said property so 
sold. 

Second. The decree provides in Article 9 thereof that all 
adjustments in respect of taxes, assessments or prior liens 
and all other adjustments, whether of interest, rentals or 
otherwise, shall be made as of the date of the sale, namely, 
October 21, 1932, and your petitioner understands that all 
such adjustments, other than those in respect of taxes and 
interest, have been made in the report of the Receivers 
in the above-entitled causes submitted to the Court for 
its approval last December. The adjustments in respect of 
taxes and interest are more fully set forth in Exhibit A 


hereto and are summarized as follows: 

184 Accrued unpaid real estate taxes to Octo¬ 
ber 21, 1932. $19,848.24 

Accrued penalties on foregoing to October 21, 

1932 . 323.19 

Accrued unpaid interest to October 21, 1932, on 
underlying mortgages. 62,045.18 

Total accrued unpaid taxes, penalties and 

interest to October 21, 1932. 82,216.61 

Less prepaid real estate taxes in respect of the 
period subsequent to October 21, 1932. 36,214.08 

Balance which the New Company is en¬ 
titled to deduct from the purchase price 
of Parcels 1 to 10, inclusive. $46,002.53 


Third. The purchase price of Parcels 1 to 10, inclusive, of 
the property sold in and by the decree, as here¬ 
inabove stated in Paragraph First hereof is $2,800,000.00 
Less amount deductible as set forth in Para¬ 


graph Second hereof. 46,002.53 

Balance of purchase price of Parcels 1 
to 10, inclusive. $2,753,997.47 
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(1) Arrangements have been made so that 
the costs and expenses of the sale, including 
the compensation of the plaintiffs in Cause 
No. 53,117, as Trustees, their agents, attor¬ 
neys and counsel, and all expenses, liabilities 
and advances made or incurred by such plain¬ 
tiffs, or either of them, will be paid otherwise 
than out of the proceeds of sale of Parcels 1 
to 10, inclusive. All other amounts payable 

in cash out of the proceeds of sale of 
185 said Parcels have been adjusted as set 

forth in Paragraph Second hereof. 
Accordingly the amount payable in cash on 
account of the purchase price of said Parcels, 
pursuant to subdivision (a) of Article 7 of 
the decree, is... 

(2) As appears from the petition of the 
Bondholders’ Committee in the above-entitled 
causes verified December 15, 1932', the Re¬ 
ceivers do not require for the purposes of 
Article 10 (B) of the decree the sum of 
$150,000 which, by subdivision (b) of Article 
7 is payable to the Receivers in cash on ac¬ 
count of the purchase price of said Parcels 1 
to 10, inclusive, and, pursuant to order of this 
Court in the above-entitled causes dated De¬ 
cember 19, 1932, the Receivers have waived 
said subdivision (b) of Article 7 and the pay¬ 
ment to them of said sum of $150,000 therein 
referred to. The original of such waiver is 
hereto annexed as Exhibit B. Accordingly, 



the amount payable in cash on account of the 
purchase price of said Parcels pursuant to 
subdivision (b) of Article 7 of the decree is.. $. 

Balance of purchase price of Parcels 
1 to 10, inclusive. $2,7^3,997.47 

Fourth. Of the amount of $11,777,095.17 found by Article 
2 of the decree to be due and owing at the date 
186 thereof for principal and interest upon the First 
and Refunding Mortgage Bonds of Wardm^n Real 
Estate Properties, Inc. (hereinafter called the ponds), 
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$370,707.60 was found due in respect of the instalment of 
interest on the Bonds which matured March 1, 1931, and 

37070760 

accordingly $86,687.57 - of $2,753,997.47) is 

(11,777,095.17 

payable in respect of the coupons appurtenant to the Bonds 
which matured March 1, 1931; and $11,406,387.57 was 
found due in respect of the principal of the Bonds (not ac¬ 
companied by the coupons which matured March 1, 1931), 

1140638757 

and accordingly $2,667,309.90 - of $2,753,- 

(11,777,095.17 

997.47) is payable in respect of the principal of said Bonds. 
There is therefore payable out of the proceeds of the sale 
of Parcels 1 to 10, inclusive: 

In respect of each of the unpaid coupons which 
matured March 1, 1931, of the face amount of 
$32.50, appurtenant to the $1,000 Bonds, the 
sum of . $7.907285 

In respect of each of the Bonds of the principal 
amount of $1,000 (not accompanied by the ap¬ 
purtenant coupon which matured March 1, 

1931), the sum of. 243.301094 

In respect of each of the unpaid coupons which 
matured March 1, 1931, of the face amount of 
$16.25, appurtenant to the $500 Bonds, the 

sum of . 3.953642 

In respect of each of the Bonds of the principal 
amount of $500 (not accompanied by the ap¬ 
purtenant coupon which matured March 1, 

1931), the sum of. 121.650547 

Fifth. As shown by the certificate of the Union Trust 
Company of Washington, D. C., hereto annexed as Exhibit 
C, there has been paid to or deposited with it, for account 
of your petitioner, or subjected to the order and direction 
of your petitioner, as payments on account of the purchase 
price of Parcels 1 to 10, inclusive, of the property sold pur¬ 
suant to the decree, the following Bonds and appurtenant 
coupons which matured March 1, 1931, and cash, 
187 namely: 
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Date of deposit. 

November 18, 1931. 
December 28, 1932. . 


Bonds with Bonds without 
March 1, March 1, 

1931, coupons. 1931, coupons. 
Prin. amt. Prin. amt. 

$450,000 . 

9,797,500 $15,500 


Cash. 


Total. $10,247,500 $15,500 


$175,968.44 

$175,968.44 


In accordance with the provisions of Article 7 of the 
decree, and pursuant to paragraph Fourth hereof, the 
New Company has been credited with the payment in full 
of the purchase price of Parcels 1 to 10, ipclusive, as 
follows: 


(a) In respect of the above-mentioned $10,- 

247,500 principal amount of Bonds, accom¬ 
panied by the coupon which matured March 
1, 1931, with the sum of. 

(b) In respect of the above-mentioned 15,500 

principal amount of Bonds, unaccompanied 
by the coupon which matured March 1, 1931, 
with the sum of. 

(c) In respect of the above-mentioned $175,- 

968.44 in cash, with the sum of. 


$1574,257.86 


3,771.17 

175,968.44 


Total..$21753,997.47 


Said $175,968.44 cash is applicable, pursuant 


vision (c) of Article 7 of the decree, to the payment of 


to Subdi- 


(a) The full distributive share, as set forth in 

paragraph Fourth hereof, of the coupons 
which matured March 1, 1931, appurtenant 
to the above mentioned $15,500 principal 
amount of Bonds, which have not been sur¬ 
rendered with said Bonds in part payment 
of the purchase price of Parcels 1 to 10, in¬ 
clusive . 

188 

(b) The full distributive share, as set forth 
in Paragraph Fourth hereof of the coupons 
which matured March 1, 1931, appurtenant 

10—6011a 


$122.56 
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to the $1,000 and/or $500 Bonds (of the ag¬ 
gregate principal amount of $700,000) which 
have not been surrendered in part payment 
of the purchase price of Parcels 1 to 10, in¬ 
clusive . 5,535.10 

(c) The full distributive share, as set forth 
in Paragraph Fourth hereof of the $1,000 
and/or $500 Bonds (of the aggregate prin¬ 
cipal amount! of $700,000) which have not 
been surrendered in part payment of the 
purchase price of Parcels 1 to 10, inclusive 170,310.78 


$175,968.44 

Sixth. The total purchase price of Parcel 11 of the prop¬ 
erty sold in and by the decree, as hereinabove 

stated in Paragraph First hereof is. $3,000.00 

As shown bv the certificate of the Union Trust 
Company of Washington, D. C., hereto annexed 
as Exhibit C, there has been deposited with it, 
for account of your petitioner, as payments on 
account of the purchase price of Parcel 11, the 
following cash, namely: 

I >ate of deposit. Cash. 

November 18, 1931. $2,000 

December 28, 1932. 1,000 

- $3,000.00 


The New Company lias accordingly been credited with 
the payment in full of the purchase price of Parcel 11. 

The total purchase price of Parcel 12 of the property 
sold in and by the decree as hereinabove stated 

in Paragraph First hereof is. $1,000.00 

As shown by the certificate of the Union Trust 
Company of Washington, D. C., hereto 
189 annexed as Exhibit C, there has been de¬ 
posited with it for account of your peti¬ 
tioner, as payments on account of the purchase 
price of Parcel 12, the following cash, namely: 


Date of deposit. Cash. 

November 19, 1931. $500 

December 28, 1932 . 500 


$1,000.00 
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The New Company has accordingly been credited with 
the payment in full of the purchase price of Parcel 12. 

In accordance with paragraph 7 of the decre^, your peti¬ 
tioner is directed to retain the purchase price! of Parcels 
11 and 12 pending the further order of this Court, and by 
Article 14 of the decree the Court reserves th^ right and 
retains exclusive power and jurisdiction to determine 
whether or not the First and Refunding Mortgage is a lien 
upon Parcels 11 and 12 and to determine what disposition 
shall be made of the proceeds derived from the shle thereof. 

Seventh. Your petitioner is informed that in accordance 
with Article 10 (B) of the decree, the Receiver^ have sub¬ 
mitted to the Court for its approval an account showing 
income from and disbursements incurred on account of the 
property subject to the lien of the First and Refunding 
Mortgage of Wardman Real Estate Properties, Inc., for 
the period from July 14, 1931, the date of their appoint¬ 
ment as Receivers in Cause No. 53,117, to October 21, 1932, 
the date of the sale. In accordance with said Article 10 (B) 
of the decree, the balance in the hands of the Receivers in 
said account, as and when approved by the Court, after the 
payment therefrom of the unpaid obligations and indebted¬ 
ness of the Receivers in Cause No. 53,117 and of the 
190 compensation to said Receivers and to their counsel, 
as and when fixed and determined by the Court, will 
be payable by the Receivers to the Union Trust| Company 
of Washington, D. C., for account of your petitioner, for 
application by your petitioner in the manner provided by 
Article 9 of the decree. 

Wherefore your petitioner prays: 

1. That an order may be entered determining the distribu¬ 
tive share of the First and Refunding Mortgage Gold Bonds 
of Wardman Real Estate Properties, Inc., and appurtenant 
coupons which matured March 1,1931, in the proceeds of the 
sale of Parcels 1 to 10, inclusive, sold pursuant to tjie decree; 

2. That an order may be entered determining: 

(a) The extent to which the First and Refunding Mort¬ 
gage of Wardman Real Estate Properties, Inc., is a lien 
upon Parcels 11 and 12 of the property sold pujrsuant to 
the decree; and 

(b) The distributive share, if any, of the First and Re¬ 
funding Mortgage Gold Bonds of Wardman Rekl Estate 
Properties, Inc., and appurtenant coupons which! matured 
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March 1, 1931, in the proceeds of sale of said Parcels 11 
and 12 ; 

3. That when the Receivers have paid to the Union Trust 
Company of Washington, D. C., for account of your peti¬ 
tioner the balance in their accounts for the period from 
July 14, 1931, to October 21, 1932, an order may be entered 
determining the distributive share of the First and Refund¬ 
ing Mortgage Gold Bonds of Wardman Real Estate Prop¬ 
erties, Inc., and appurtenant coupons which matured March 
1, 1931, in said balance; and 

191 4. That your petitioner may have such other and 

further relief as to the Court may seem just and 
proper. 

CENTRAL HANOVER BANK AND 
TRUST COMPANY, 


i 

By B. W. READ, 


As Trustee , 
Asst. Vice-President. 


attest * 

[seal.] J. T. HARRIGAN, 

Assistant Secretary. 

LARKIN, RATHBONE & PERRY, 

70 Broadway , New York City , Neiv York , 
HAMILTON & HAMILTON, 

Union Trust Building, 

' Washington , D.C. 

Solicitors for Petitioner. 

JAMES L. BANKS, Jr, 

JOHN J. HAMILTON, 

Of Counsel. 


State of New York, 

County of New York , ss: 

B. W. Read, being duly sworn, deposes and says that he is 
an officer, to wit: Ass’t. Vice President of Central Hanover 
Bank and Trust Company, the petitioner named in the fore¬ 
going report and petition; that he has read the same and 
knows the contents thereof and that the same is true. 

B. W. READ. 


Sworn to before me this 2nd dav of Februarv, 1933. 

[seal.] * F. E. EGLY. 

(Notarial Stamp.) 
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192 Exhibit A. 


Real estate taxes unpaid at October 21, 

1932 * 

Chastleton Hotel.... $12,648.14 

Stoneleigh Court. 13,173.36 

Cathedral Mansions—Center .... 7,803.95 

2700 Connecticut Avenue. 3,878.27 

4S10 Connecticut Avenue. 2,465.82 

3525 Daven port Street. 2,511.08 

4817 36th Street. 2,448.64 

4S31 36th Street. 2,503.95 

- $47,433.21 


Less real estate taxes included in above but since paid 
by Receivers from funds derived from operations 
prior to October 21, 1932: 

Chastleton Hotel. $12,648.14 

4S10 Connecticut Avenue. 2,465.82 

- 15,113.9^ 

-r 

Adjusted amount of real estate taxes unpaid as of October 21,1932. J. $32,319.25 


Accrued portion of said $32,319.25 to October 21,1932 (113/184ths). $19,848.24 
Penaltv on adjusted amount of real estate taxes unpaid as of 
October 21, 1932 (1%). 323.19 


Interest due but unpaid at October 21, 1932 (inter¬ 
est on past due interest excluded). 


$31,566.24 


Less interest due but unpaid as above but since paid 
by Receivers from funds derived from operations 
prior to October 21, 1932 (interest on past due in¬ 
terest paid by agent for Purchaser). 31,566.25 


Adjusted amount of interest due but unpaid as 
of October 21, 1932. 


Interest accrued but not due at October 21, 1932: 
Chastleton Hotel: interest @ 5-1/2% per annum 
on $935,000 from October 14, 1932, to October 

21, 1932 (7 days).. 

Interest @ 8% per annum on past due principal 
curtail of $16,500 from October 14, 1932, to 

October 21, 1932 (7 days). 

Cathedral Mansions—Center: interest @5-1/2% 
per annum on $626,500 from May 1, 1932, to 
October 21, 1932 (173 days). 


Stoneleigh Court: interest @ 5-1/2% per annum 
on $925,000 from May 1, 1932, to October 21, 

1932 (175 days). 

Interest @6% per annum on $500,000 from 
September 9, 1932, to October 21, 1932 (42 

days). 

Interest @ 6% per annum on $7,500 from March 

9, 1932, to October 21, 1932 (222 days). 

Interest @6% per annum on $7,500 from Sep¬ 
tember 9, 1932, to October 21, 1932 (42 days). 
2700 Connecticut Avenue; interest @6% per 
annum on $293,500 from July 30, 1932, to 

October 21, 1932 (83 days). 

4810 Connecticut Avenue: interest @6% per 
annum on $180,000 from October 4, 1932, to 
October 21, 1932 (17 days). 


$999.93 

25.67 

16,558.74 

24,448.26 

3,500.00 

277.50 

52.50 

i 

I 

4,060.08 

510.00 


nil 
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3525 Davenport Street: interest 6% per an¬ 
num on $100,000 from August 1, 1932, to 

October 21, 1932 (81 days). 2,160.00 

4817 36th Street: interest @ 6% per annum on 
$185,000 from May 27, 1932, to October 21, 

1932 (147 days). 4,532.50 

4831 36th Street: interest @6% per annum on 
$180,000 from Mav 10, 1932, to October 21, 

1932 (164 days)..... 4,920.00 


Total 


$62,045.18 


Total credits to purchase price 


SS2.216.61 


Real Estate taxes paid prior to October 
21, 1932: 

Wardman Park Hotel (and addi¬ 


tion thereto). $38.949.34 

Carlton Hotel. 14,184.89 

Cathedral Mansions—North. 8,198.73 

Boulevard. 9.200.46 

Department of Justice Building... 8.203.18 

- $78,736.60 

Add real estate taxes unpaid at October 
21, 1932, but since paid by Receivers 
from funds derived from operations 
prior to October 21, 1932: 

Chastleton Hotel. S12.648.14 

4810 Connecticut Avenue. 2.465.82 

- 15,113.96 


194 Adjusted amount of real estate tax paid as of 


October 21, 1932. S93.S50.56 

Prepaid thereof at October 21, 1932 (71/184ths). $36,214.08 


Net credit to purchase price 


S46,002.53 


195 


Exhibit B. 


December 28, 1932. 

Central Hanover Bank and Trust Company, 

70 Broadway, 

New York City. 

Gentlemen : 

Re Wardman. 

Bv Article 7 of the decree of foreclosure and sale of 
the Supreme Court of the District of Columbia dated Oc¬ 
tober, 14,1931, and entered in Equity Causes Nos. 53,117 and 
53,180, under which decree you were appointed trustee to 
sell, it is provided that the purchaser of the properties 
sold pursuant to the decree shall pay in cash on account 
of the purchase price $150,000 to the Receivers of the 
mortgaged property in Cause 53,117, to be held and ap- 
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plied by the Receivers as provided by Article 10 (B) of 
the decree. Said Article 10 (B) provides th^t any bal¬ 
ance of said $150,000 not applied by the Receivers as in 
said Article 10 (B) provided shall be paid over by the 
Receivers to the Union Trust Company of Washington, 
D. C., for your account, as trustee, for application by you in 
the manner provided by Article 9 of the decree. The Re¬ 
ceivers will not require said $150,000, or any part thereof, 
for the purposes specified in said Article 10 (B), and, 
pursuant to order of the above-mentioned C<|>urt in the 
above mentioned causes dated December 19,1932| we accord¬ 
ingly waive said subdivision (b) of Article 7 ahd the pay¬ 
ment to us of said $150,000 therein referred to. 

Very truly yours, 

JOSEPH P. TUMULTY, 

JULIUS I. PEYSER, 

THOMAS D. CARSON, j 
Receivers of Wardman Real 

Estate Properties, Inc. 

196 Exhibit C. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 53117. 

Central Hanover Bank and Trust Company, a Body Cor¬ 
porate, 70 Broadway, New York, and Frank Wolfe, 70 
Broadway, New York, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Properties, Inc., a Body Corporate 
(by Amendment); The Riggs National Bank of Washing¬ 
ton, D. C., a Body Corporate, Trustee, Defendants. 

Equity. No. 53180. 

Randolph P. Compton, Plaintiff, 

vs. 


Wardman Real Estate Properties, Inc., a Body Corporate, 

Defendant. 

i 

The Union Trust Company of the District of Columbia 
hereby certifies that there have been deposited with it, 
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for account of Central Hanover Bank and Trust Company, 
trustee appointed by the decree of foreclosure and sale in 
the above entitled causes dated October 14, 1931, or sub¬ 
jected to the order or direction of said trustee, as pay¬ 
ments on account of the purchase price of Parcels 1 to 10, 
inclusive, of the property sold on October 21, 1932, pur¬ 
suant to said decree and in accordance with the provisions 
thereof, the following First and Refunding Mortgage Gold 
Bonds of Wardman Real Estate Properties, Inc., and cash, 
namely: 

Bonds, prin- 

Date of deposit. cipal amount. Cash. 

November 18, 1931. $450,000 . 

December 28, 1932. 9,813,000 $175,968.44 


$10,263,000 $175,968.44 

The foregoing Bonds are evidenced by certificates 
197 of Central Hanover Bank and Trust Company, a 
banking corporation, organized under the laws of the 
State of New York and having its principal office and place 
of business at No. 70 Broadway, Borough of Manhattan, 
City of New York, dated November 18, 1931, and December 
28,1932, respectively, to the effect that said Trust Company 
holds the bonds referred to in said certificates, subject to 
the order of Central Hanover Bank and Trust Company, as 
trustee appointed by said decree of foreclosure and sale, 
dated October 14, 1931. 

It appears from said certificates of Central Hanover 
Bank and Trust Company that all of said Bonds are in cou¬ 
pon form, and, except for $15,500 principal amount thereof, 
are all accompanied by the coupon which matured March 1, 

1931. 

The undersigned further certifies that there has been de¬ 
posited with it as payments on account of the purchase price 
of Parcels 11 and 12 of the property sold on October 21, 

1932, pursuant to said decree of foreclosure and sale dated 
October 14, 1931, the following amounts in cash, namely: 







153 


CENTRAL HANOVER BANK & TRUST CO. ET AL. 


Date of deposit. 


Parcel 11, 
amount. 


November 18, 1931. $2,000 

December 28, 1932. 1,000 


Parcel 12, 
amount. 

$500.00 

500.00 


$3,000 $1,000.00 

Dated Januarv 11th, 1933. 

THE UNION TEUST COMPANY 
OF THE DISTRICT OF CO¬ 
LUMBIA, 

By EDWARD L. HILLYER, 

Vice-President. 

A.ttest * 

[seal.] IRVING ZIRPEL, 

Secretary . 


198 Motion of Plaintiffs to Strike Statement of Evidence 
Filed on Behalf of Intervenors Thomas cfnd O y Con¬ 
nell. 

Filed February 15,1933. 

#***•*• 

l 

Now come the plaintiffs in the above entitled cause and 
move the Court to strike from the files of this case| the state¬ 
ment of evidence filed herein on behalf of the intervenors, 
Thomas and O ’Connell, for the reason that the same has not 
been submitted to the Court for settlement or approval 
within forty-five days from the date of the filing thereof, and 
the time for submission of same has not been extended by 
order of court. 

The decree appealed from by said intervenors w^s passed 
on the 1st day of December, 1932, and their statement of evi¬ 
dence was filed in said case on the 22nd day of December, 
1932, but has never been submitted to the court for settle¬ 
ment or approval within forty-five days from the tipne of the 
filing of the same, as required by the rules of Cpurt; and 
under said rules and the decisions of the Court of Appeals, 
this court is now without authority to sign or approve said 
statement of evidence, or to extend the time for submitting 
the same to the court for settlement. 

HAMILTON and HAMILTON, 
By JOHN J. HAMILTON, 

Attorneys for Plaintiffs. 
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199 Order Overriding Motions of Intervenors Request¬ 
ing the Court to Make Specific Findings of Fact. 

Filed Februarv 15, 1933. 

******* 

Upon consideration of the motions of intervenors Thomas 
and O’Connell filed herein on December 20, 1932, and sup¬ 
plemental motions filed December 22, 1932, requesting the 
court to make some forty-two specific findings of fact said 
to be covered by the pleadings and the evidence offered in 
this cause in the matter of the confirmation of the sale made 
by the Trustee of the properties described in said cause, 
and after argument on said motions and due consideration 
thereof, this court is of the opinion that the important facts 
as shown by said pleadings and evidence are set forth in 
the opinion of this court which was filed herein and made 
a part of the record in this cause on the 28th day of No¬ 
vember, 1932, and that said opinion is substantial and suf¬ 
ficient compliance with the rule of court on the subject. 

The court is further of the opinion that said motions call 
upon this court to deal with every piece of evidence 

200 offered in the case in the attempt to reveal to the 
Appellate Court this court ’s decision thereon in de¬ 
tail and the weight attached to each piece of evidence by 
this court. This court is of the opinion that the rule of 
court relied upon does not require this court to make such 
specific findings and rulings, and that the opinion hereto¬ 
fore filed is a sufficient compliance with the rule. 

It is, therefore, this 15th day of February, 1933, 

Ordered that said motions and each of them be and they 
are herebv overruled. 

i F. D. LETTS, 

Justice. 

Memorandum. 

February 15, 1933.—Statement of Evidence submitted. 

201 Order Confirming Second Report of Trustee. 

Filed February 20, 1933. 

******* 

This cause coming on to be heard on the Report verified 
ruary 2, 1933, and the Supplemental Report verified Feb¬ 
ruary 16,1933, of the Central Hanover Bank & Trust Com- 
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pany as Trustee under the Decree of Foreclosure and Sale 
dated October 14, 1931, in the above entitled causes (said 
Report being hereafter called the Trustee’s Second Re¬ 
port), to make the sale directed by said Decre^ of October 
14, 1931, upon the Decree dated December 1, 1932, confirm¬ 
ing said sale (hereafter called the Decree of Confirmation) 
and upon all other proceedings and pleadings in the above 
entitled causes, and the adjustment with the purchaser of 
the item of interest on the underlying mortgages on Stone- 
leigh Court having been questioned by intervtenors as to 
the rate of interest allowed, and the court having taken evi¬ 
dence in open court and found said items correct as re¬ 
ported by the Trustee, and after argument by counsel and 
consideration thereof, the court being fully advised in the 
premises, it is 

202 Ordered, adjudged, and decreed as follows: 

First. That the trustee’s Second Report dated and 
verified February 2,1933, be, and it hereby is, in all respects 
approved and confirmed. 

Second. There is payable out of the proceeds of sale of 
Parcels 1 to 10, inclusive, sold pursuant to the foreclosure 
Decree in respect of the First & Refunding Mortgage Bonds 
of Wardman Real Estate Properties, Inc. (hereinafter 
called the Bonds), and appurtenant coupons which matured 
March 1, 1931, the sum of $2,753,997.47 as follows: 

In respect of each of the unpaid coupons which matured 
March 1, 1931, of the face amount of $32.50 e^ch, appur¬ 
tenant to the $1,000 Bonds, the sum of $7.9072$5. 

In respect of each of the Bonds of the principal amount 
of $1,000 (not accompanied by the appurtenapt coupons 
which matured March 1,1931, but including interest on said 
principal amount from March 1, 1931, to October 14, 1931, 
the date of the Foreclosure Decree), the sum of $243.301094. 

In respect of each of the unpaid coupons whiish matured 
March 1, 1931, of the face amount of $16.25 eich, appur¬ 
tenant to the $500 Bonds, the sum of $3.953642. 

In respect of each of the Bonds of the princi 
of $500 (not accompanied by the appurtena 
which matured March 1, 1931, but including 
said principal amount from March 1, 1931, to October 14, 
1931, the date of the Foreclosure Decree), the sum of 
$121.650547. 


( )al amount 
Lt coupons 
nterest on 
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203 Third. Central Hanover Bank and Trust Company 
shall stamp upon each of the $10,247,500 principal 

amount of Bonds and appurtenant coupons which matured 
March 1, 1931, and upon each of the $15,500 principal 
amount of Bonds without such coupons, represented by its 
certificates heretofore deposited with the Union Trust Com¬ 
pany of Washington, D. C., an endorsement of the fact of 
the payment of the distributive share payable thereon pur¬ 
suant to Article Second of this decree, in substantially the 
following words and figures: 

(Endorsement Upon Bond.) 

* 4 The distributive share payable upon the within Bond, 
pursuant to decree of the Supreme Court of the District of 
Columbia dated February 20th, 1933, in the causes pending 
therein in Equity No. 53,117 and 53,180, has been paid.” 

p 

(Endorsement Upon Appurtenant Coupons.) 

“Distributive share payable hereon by order of Supreme 
Court of District of Columbia dated February 20th, 1933, 
in Causes Nos. 53,117 and 53,180 has been paid.” 

Upon written notice by Central Hanover Bank and Trust 
Company to The Union Trust Company of the District of 
Columbia that said $10,247,500 principal amount of Bonds 
and appurtenant coupons which matured March 1, 1931, 
and that said $15,500 principal amount of Bonds without 
such coupons have been stamped substantially as afore¬ 
said, said The Union Trust Company of the District of Co¬ 
lumbia shall surrender to said Central Hanover Bank and 
Trust Company the aforesaid certificates for cancellation. 
Central Hanover Bank and Trust Company shall hold said 
Bonds and appurtenant coupons so stamped subject to the 
order of Washington Properties, Inc. 

204 The Union Trust Company of the District of Co¬ 
lumbia shall similarly stamp any Bonds and/or ap¬ 
purtenant coupons which matured March 1, 1931, presented 
to it for payment of the dividend value of said Bond and/or 
appurtenant coupons fixed by this decree, and shall hold 
said Bonds and coupons so stamped subject to the order 
of the respective parties surrendering the same to it for 
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such purpose and shall from time to time file reports with 
the Clerk of this Court, setting forth the Bonds and cou¬ 
pons so stamped and the funds distributed in respect 

thereof. I 

Fourth. As appears from paragraph Fifth of the trus¬ 
tee's Second Report, Washington Properties, Inb. has been 
duly credited with the payment in full of the purchase price 
of Parcels 1 to 10, inclusive, of the property ^old by the 
Foreclosure Decree, as follows: j 

I 

(a) Distributive share of $10,247,500 princi- j 
pal amount of Bonds and appurtenant cou¬ 
pons due March 1,1931, surrendered as pay¬ 
ments on account of the purchase price. . . $2,b74,257.86 

(b) Distributive share of $15,500 principal 
amount of Bonds without the coupon due 
March 1, 1931, surrendered as payments on 

account of the purchase price. | 3,771.17 

(c) Cash on account of the distributive share 

of the coupons due March 1, 1931, appurte¬ 
nant to the above mentioned $15,500 princi¬ 
pal amount of Bonds, not surrendered with j 
said Bonds as payments on account of the 
purchase price. 122.56 

(d) Cash on account of the distributive share 
of the $1,000 and/or $500 Bonds (of the ag¬ 
gregate principal amount of $700,000) and 
appurtenant coupons due March 1,1931, not 
surrendered as payments on account of the 

purchase price . l]75,845.88 

i _ 

$2,7$3,997.47 

205 As also appears from said paragraph Fifjth of the 
trustee's Second Report, Washington Properties, 
Tnc., has been duly credited with the payment in full of the 
purchase price of Parcels 11 and 12 of the property sold 
by the foreclosure Decree, as follows: ! 


In respect of Parcel 11.1 $3,000 

In respect of Parcel 12.|. $1,000 


Fifth. The Union Trust Company of the District of Co¬ 
lumbia shall apply the cash in its hands representing the 
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distributive share of the Bonds and appurtenant coupons 
referred to in subdivisions (c) and (d) of the foregoing 
paragraph Fourth, to the payment of the distributive share 
of said Bonds and coupons as and when said Bonds and 
coupons are presented to it for payment and stamping in 
accordance with the foregoing provisions of this decree. 

Sixth. The Union Trust Company of the District of 
Columbia shall give notice of the time and place where it 
will make payment of the distributive share of the Bonds 
and appurtenant coupons referred to in the foregoing para¬ 
graph Fifth by one publication in the Washington Law Re¬ 
porter and the Evening Star, the newspapers in which Cen¬ 
tral Hanover Bank and Trust Company, as trustee, has 
heretofore published notice of the sale and of the adjourn¬ 
ments thereof. Said notice shall be sufficient if substan¬ 
tially in the following form, to wit: 

“The undersigned, The Union Trust Company of the 
District of Columbia, hereby gives notice that the First & 
Refunding Mortgage Bonds of Wardman Real Estate Prop¬ 
erties, Inc., and appurtenant coupons payable pursuant to 
decree of foreclosure and sale of the Supreme Court of 
the District of Columbia dated October 14, 1931, in the 
causes pending therein No. 53,117 and 53,180, may be pre¬ 
sented to the undersigned at its office in the City of Wash¬ 
ington, D. C., on-, 1933, at — o’clock in the— 

206 noon of that day for payment thereon of the dis¬ 
tributive value thereof as fixed and determined bv 
decree of said Court dated-, 1933, in the above-men¬ 

tioned causes. 

Dated-, 1933. 

THE UNION TRUST COMPANY OF 
THE DISTRICT OF COLUMBIA, 

By--—, 

V ice-President. 97 

Dated Washington, D. C., Februarv 20th, 1933. 

F. D. LETTS, 

Justice . 

From the signing of above order the intervenors W. Bis- 
sell Thomas, W. B. O’Connell, Alfred E. Torgeson, Harold 
H. Shaller except and give notice of their intention to file 
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an appeal upon giving cost bond in the sum of &50 cash or 
$100 suretv bond, which appeal is allowed. 

Febv. 20th, 1933. 

F. D. LE^TS, 

j Justice. 

I 

207 Supplement to Report of Feb. 2, 1933; 

I 

Filed February 20, 1933. 

i 

* • • # # • | # 

I 

Central Hanover Bank and Trust Company, trustee ap¬ 
pointed by the decree of foreclosure and sale dated and 
entered October 14,1931, in the above-entitled causes (here¬ 
inafter called the decree) to make the sale provided by the 
decree, supplementing its petition and report to this Court 
verified February 2, 1933, respectfully reports and shows 
to the Court as follows: | 

First. By Article 7 of the decree, it is provided that the 
purchaser of Parcels 1 to 10, inclusive, shall p^y in cash 
on account of the purchase price an amount sufficient, 
among other things, to provide for the payment of the 
costs and expenses of the sale, including the compensation 
of the plaintiffs in Cause No. 53,117, as Trustees, 

208 their agents, attorneys and counsel, and all .expenses, 
liabilities and advances made or incurred bv said 

plaintiffs. By Article 9 of the decree, it is provided that 
the cash proceeds of Parcels 1 to 10, inclusive, shall be ap¬ 
plied first to the payment of such costs, expenses land com¬ 
pensation above referred to before the distribution of any 
of such proceeds to the holders of First & Refunding Mort¬ 
gage Bonds. Said Article 9 of the decree further pro¬ 
vides : | 

“All questions relating to the amount of compensation, 
allowances, costs, disbursements and expenses ai}e hereby 
respectively reserved by this Court for further hearing and 
determination, and all payments to be made under this 
Subdivision First, unless agreed upon by the parties in 
interest, shall be hereafter determined, fixed, allowed and 
settled bv this Court.” 

Second. By decree of this Court dated Decembe^ 1, 1932, 
confirming the sale of the properties sold pursuant to the 
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decree on October 21,1932, to Messrs. Milton Schilback and 
Paul Brunn, as joint tenants and not as tenants in common, 
it is provided among other things, in paragraph Second 
thereof, that 

“Within thirty days from the date of the entry of this 
decree, or within such additional period as this Court may 
hereafter by its order or decree permit, the balance of the 
purchase price of the property sold at said sale shall be 
paid by turning over to the Union Trust Company of Wash¬ 
ington, D. C., for account of the trustee, (a) in respect of 
Parcels 1 to 10, inclusive (1) cash to the extent required by 
this Court, as provided by Subdivisions (a), (b) and (c) 
of Article 7 of the decree, and (2) in respect of the residue, 
cash and/or First and Refunding Mortgage Bonds of Ward- 
man Real Estate Properties, Inc., and appurtenant coupons 
entitled to be paid out of the proceeds of sale on distribu¬ 
tion thereof, to be credited as provided in the Decree.’ 7 

209 and in paragraph Third of said decree of confirma¬ 
tion it is provided that upon payment of the pur¬ 
chase price Washington Properties, Inc., the assignee of 
the purchasers, shall receive a deed of the properties sold 
under the decree. 

Third. By reason of the foregoing provisions of the de¬ 
cree and of the decree of confirmation, it became necessary, 
prior to the delivery of a deed to Washington Properties, 
Inc., to have the Court fix the amount of the costs, expenses 
and compensation of the Trustees and their counsel so that 
Washington Properties, Inc., would be in a position to know 
how much of the purchase price had to be paid in cash prior 
to the delivery of the deed. Accordingly, the Trustees, 
through their counsel, commenced the preparation of the 
necessary papers incident to an application to the Court 
for the purpose of having the amount of such costs, ex¬ 
penses and compensation fixed, and advised Messrs. Beek- 
man, Bogue & Clark, counsel for the First & Refunding 
Mortgage Bondholders’ Protective Committee, on Decem¬ 
ber 15, 1932, of their plans, and that they intended to ask 
to have the amount of such costs, expenses and compensa¬ 
tion fixed at between $80,000 and $85,000. This proposed 
figure was in line with the testimony given by Mr. Frederic 
J. Fuller, then a Vice-President of Central Hanover Bank 
and Trust Company, and by Mr. James L. Banks, Jr., a 
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member of the firm of Larkin, Rathbone & Pe^ry, on Sep¬ 
tember 15, 1931, before Mr. Henry Woog, a notary public 
in the City of New York, taken under Authority of 

210 the provisions of Section 1058 of the C^de of Laws 
of the District of Columbia, and which said testi¬ 
mony is now a part of the record filed in this (tourt in the 
above-entitled causes. For the reasons abovi set forth, 
any amount fixed by the Court for such costs, expenses and 
compensation would have been payable in cash by Wash¬ 
ington Properties, Inc., and Washington Properties, Inc., 
as owner of substantially 93% of the outstanding First & 
Refunding Mortgage Bonds, would accordingly have borne 
the major portion of the amount so fixed. The balance of 
such amount would have been borne by the holders of the 
non-deposited bonds and would have been deducted from 
the amount otherwise receivable by them out of the pro¬ 
ceeds of sale of Parcels 1 to 10, inclusive. In view of the 
foregoing and inasmuch as an application to tli|e Court to 
fix such costs, expenses and compensation and tlje hearings 
incidental thereto would have involved further expense and 
delay and would have inevitably resulted in holding up for 
a considerable time the delivery of the deed to Washing¬ 
ton Properties, Inc., the Bondholders ’ Protective Commit¬ 
tee, through their counsel, made an offer to th^ Trustees, 
through their counsel, agreeing, on behalf of Washington 
Properties, Inc., to assume the payment of the costs, ex¬ 
penses and compensation of the Trustees and of their 
counsel in connection with the foreclosure and s^le, includ¬ 
ing the compensation of Central Hanover Bank and Trust 
Company for its services as trustee to sell, as follows: 

211 Costs and expenses: 

I 

Conveyance tax on trustee’s deed to Washington 
Properties, Inc. $2,800.00 

Expenses advanced by Central Hanover Bank 
and Trust Company, as Corporate Trustee. . . 5,538.80 

Interest on foregoing advances. 124.98 

Estimated future expenses of the Corporate 

Trustee and of its counsel. 436.22 

I $8,900.00 


11—6011a 
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Compensation: 

Of Central Hanover Bank and Trust Company, 
as Corporate Trustee under the First & Re¬ 
funding Mortgage, and as trustee to sell. $15,000.00 

Of Frank Wolfe, as Individual Trustee under 

the First & Refunding Mortgage. 1,000.00 

Of counsel for the Trustees and for the trustee 

to sell. 36,500.00 

Reserve for additional compensation of counsel 
for the Trustees in case of argument of the 
appeal now pending from the decree of con¬ 
firmation . 1,000.00 

$53,500.00 


So as to cooperate with the parties in interest in their 
efforts to keep the cash expenses of the foreclosure at the 
lowest possible amount, the foregoing offer was accepted 
by the Trustees! through their counsel, and the amount so 
agreed upon was paid to Central Hanover Bank and Trust 
Company by Washington Properties, Inc., on December 
28,1932, coincident with the delivery of the deed from your 
petitioner to Washington Properties, Inc. As a result of 
the foregoing arrangement, the holders of non-deposited 
bonds have benefited in that no deduction has been 
212 made from the proceeds of sale of Parcels 1 to 10, 
inclusive, of any sums for costs, expenses or com¬ 
pensation of the Trustees and of their counsel. 

All of which is respectfullv submitted. 

. CENTRAL HANOVER BANK AND 
TRUST COMPANY, AS TRUSTEE, 
By B. W. READ, 

Asst . Vice-President. 

A ffpof• 

[seal.] J. T. HARRIGAN, 

Assistant Secretary. 

LARKIN, RATHBONE & PERRY, 

70 Broadway, New York, N. Y. 

HAMILTON & HAMILTON, 

Union Trust Building, 

Washington , D. C. 

JAMES L. BANKS, Jr., 

JOHN J. HAMILTON, 

Of Counsel. 
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213 State of New York, 

County of New York , ss: 

j 

B. W. Read, being duly sworn, deposes and ^ays that he 
is an officer, to wit: an Assistant Vice-Presiden^ of Central 
Hanover Bank and Trust Company, the petitibner named 
in the foregoing supplemental report; that he Has read the 
same and knows the contents thereof and that the same 
is true. 

B. -Wt READ. 

| 

Sworn to before me this 16" day of February, 1933. 
[seal.] M. SUYtyAM, 

Notary Public , Nassaty County. 

Cert, filed in N. Y. Co., No. 2253, Reg. No. ^-S-1386. 

Commission expires March 30, 1933. 

214 Order Granting Motion of Plaintiffs to Strike State¬ 

ment of Evide'nce of Thomas and O’Connell from 
the Files of the Above-entitled Causes\and Strik¬ 
ing Same from the Files. 

Filed February 21, 1933. 

# * * # # * * 

This cause coming on to be heard on the motion of the 
plaintiffs to strike the statement of evidence f^led herein 
on behalf of the intervenors Thomas and O’Conpell on the 
22d day of December, 1932, and submitted to the 

215 court for approval on February 15, 1933, skid motion 
being based on the ground that said statement of evi¬ 
dence was not submitted to the court within forty-five days 
from the date of the filing thereof, as required by the rules of 
the court, and having been argued and duly considered, it is 
by the court this 21st day of February, 1933, 

Decreed and ordered that said motion be and it i\s granted, 
and said statement of evidence is stricken from tke files of 
said causes. 

F. D. LETTS, 

Justice. 

0 K as to form. 

W. B. O’CONNELL. 

LESLIE C. GARNETT, O’C. 

W. BISSELL THOMAS, O’C. 

JOSEPH LOW, O’C. 

12—6011a I 
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To the entry of the foregoing order the interveners, W. 
Bissell Thomas, W. B. O’Connell, Alfred E. Torgeson and 
Harold Shallerl except as being erroneous, which exception 
is allowed. 

Feby. 21st, 1933. 

F. D. LETTS, 

Justice. 

216 Exception to Order Herein Approving Second Report 

of Trustee. 

Filed February 23,1933. 

#**##->*• 


Now come W. Bissell Thomas, special intervenor, and 
William B. O’Connell, Alfred E. Torgeson and Harold H. 
Shaller, and except to the action of the Court in making and 
entering an order herein on the 20th day of February, 1933, 
approving the second report of the trustees, and finding va¬ 
rious amounts due with respect to the first and refunding 
mortgage bonds of the Wardman Real Estate Properties, 
Inc*., and requiring the Central Hanover Bank and 
217 Trust Company to place certain stamps upon $10,- 
247,500 principal amount of said bonds, and contain¬ 
ing other provisions, including an order to pay out certain 
funds now in the hands of the Central Hanover Bank and 
Trust Company, for the reason that said order is based 
upon and is in furtherance of a certain order of the Court 
made and entered on December 1st, 1932, approving the sale 
of the Wardman Properties covered by the Indenture of 
Mortgage, and takes no account of the established facts 
brought out in iconnection with the entry of the said order 
and of this order now excepted to, whereby it was conclu¬ 
sively shown that this proceeding was a collusive suit 
brought in furtherance of a conspiracy to defraud the hold¬ 
ers of said bonds, and that the Central Hanover Bank and 
Trust Company, trustee under the mortgage, and likewise 
trustee appointed by the Court to sell the mortgaged prop¬ 
erty, was a member of said conspiracy and actively cooper¬ 
ated with other members of the said conspiracy to defraud 
the said bondholders and because, as will be apparent on the 

face of the record and from evidence alreadv taken in this 
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cause, this order now excepted from is a necessary step in 
the consummation of said conspiracy. 

W. BISSELL THOMAS, O’C. 

W. B. O’CONNELL. 

HAROLD IT. SHALLER, O’C. 
ALFRED E. TORGE&ON, O’C. 

21S Memorandum. 

I 

March 13, 1933.—Bond ($100) of W. Bissfell Thomas, 
Alfred C. Torgeson, Wm. B. O’Connell anc^ Harold H. 
Shaller on appeal approved and filed. 

I 

i 

Assignment of Errors. 

Filed March 13, 1933. 

####*## 

It is respectfully submitted that the Court erred in this 
cause as follows: 

1. In permitting the prosecution of this proceeding and 
in making or entering any orders herein granting any relief 
to either the plaintiff or defendants or the intervening 
Bondholders’ Protective Committee. 

2. In making and entering the decree of foreclosure and 
sale on October 14, 1931. 

3. In making and entering the order confirming the sale 
on December 1, 1932. 

4. In denying the motion of the interveners jfor special 
finding of fact and conclusions of law. 

5. In making and entering the order striking the pro¬ 
posed statement of evidence. 

6. In signing the order of December 19, 1932, modifying 
the decree of sale. 

7. In making and entering the order of February 20,1933, 
confirming the second report of the trustee to sell. 

W. BISSELL THOMAS, 

LESLIE C. GARNETT, 

JOSEPH LOW, 

WILLIAM B. O’CONNELL, 
Attorneys for Appealing Intefveners. 
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219 Service of copy acknowledged without admitting 
the order of Feb. 20, 1933, is an appealable order. 

March 13, 1933. 

HAMILTON & HAMILTON, 

1 By JOHN J. HAMILTON, 

Attys. for Central Hanover Bank and Trust Co. 

Copv of above received March 13, 1933. 

PAUL E. LESH, 

D, 

A tty. for Leonard L. Stanley et al. 
Memorandum. 

March 13, 1933.—Statement of Evidence and Notice filed. 
Order Extending Time to File Record. 

Filed May 31, 1933. 

Court of Appeals of the District of Columbia, April Term, 

1933. 

No. 2087, Original. 

Equity. No. 53117. Equity. No. 53180. 

W. Bissell Thomas, Alfred C. Torgeson, Harold H. 
Shaller, William B. O’Connell, Petitioners, 

vs. 

Central Hanover Bank & Trust Co., a Body Corporate, 
and Frank Wolfe, Trustees; Leonard J. Stanley et al., 
Bondholders ’ Committee. 

On consideration of the petition for a further extension 
of time to and including June 21, 1933, within which 

220 to file the transcript of record in the above entitled 
cause in this Court, 

It is by the Court this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 
i May 26, 1933. 

A true copy. Test: 

[seal.] HENRY W. HODGES, 

Clerk Court of Appeals, D . C . 
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Designation of Record . 

Filed March 13,1933. 

i 

l 

The Clerk in preparing the transcript of record on ap¬ 
peal in the above entitled cause will include therein the 
following: 

1. Bill of Complaint, filed July 14, 1931. 

2. Answer of defendants, filed July 14, 1931. | 

3. Amendment to Bill, filed July 24, 1931. | 

4. Intervening petition of Alfred C. Torgesoij, filed July 

29, 1931. j 

5. Intervening petition of Bondholders’ Protective Com¬ 
mittee, filed August 3, 1931. 

6. Order allowing Harold H. Shaller to file intervening 
objections, October 5, 1931. 

7. Motion by Harold H. Shaller for leave to object and 
objections to decree of foreclosure, filed Octobeif 7, 1931. 

8. Justice Adkins Memorandum, filed October 12, 1931. 

9. Motion for leave to intervene by Harry T. 
221 Whelan et al., filed October 14, 1931. 

10. Order denying Whelan’s motion filed October 

14, 1931. 

11. Findings and Decree appointing bank trustee to sell, 
filed October 14, 1931, and exception. 

12. Report of Trustees of sale filed October 2^, 1932. 

13. Motion of W. B. Thomas to intervene specially, filed 
October 24, 1932. 

14. Objections of Shaller to confirmation, filed October 
24th, 1932. 

15. Order granting Thomas leave to intervene specially, 
filed October 24, 1932. 

16. Intervening petition of Thomas and motion to set 
aside sale, filed October 26th, 1932. 

17. Motion of W. B. O’Connell to intervene, filed Oc¬ 
tober 28th, 1932. 

18. Order granting O’Connell leave to intervene, filed 

October 28th, 1932. I 

19. Intervening petition of W. B. O’Connell, filed Oc¬ 
tober 28, 1932. 
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20. Objections of Alfred C. Torgeson, filed October 28, 
1932. 

21. Affidavit in support of sale and petition to intervene 
by Fireman's Insurance Company, filed November 3, 1932. 

22. Order granting Insurance Company leave, filed No¬ 
vember 3, 1932. 

23. Memorandum of Justice Letts, filed November 28, 
1932. 

24. Decree confirming sale, filed December 1, 1932. 

25. Petition of Bondholders * Committee to mod- 

222 ify decree, filed December 19, 1932. 

26. Objections of Thomas to above, filed December 

19, 1932. 

27. Order modifying decree, and exception, filed Decem¬ 
ber 19,1932. 

28. Motion for findings of fact, filed December 20, 1932. 

29. Supplemental motion for findings, filed December 22, 
1932. 

30. Appeal bond, filed December 22, 1932. 

31. Memorandum of filing of proposed statement of evi¬ 
dence, December 22, 1932. 

32. Order extending time to Bondholders’ Protective 
Committee, filed January 5,1933. 

33. Order extending time to Bondholders’ Protective Com¬ 
mittee, filed January 19, 1933. 

34. Memorandum of filing of proposed amendments to 
statement of evidence by trustee, filed February 3,1933. 

35. Memorandum of proposed amendments to statement 
of evidence by Bondholders’ Protective Committee, filed 
February 6,1933. 

36. Motion of plaintiff to strike statement of evidence, 
filed February 15,1933. 

37. Order overruling motion for findings of fact, filed 
February 15,1933. 

38. Memorandum of submission of proposed statement of 
evidence, February 15, 1933. 

39. Reply by intervener to motion to strike statement of 
Evidence, February 16,1933. 

40. Order striking statement of evidence, Febru- 

223 ary 21,1933. 

41. Second report of trustee to sell filed Februarv 

2,1933. 

42. Order confirming second report of trustee dated 
February 20, 1933. 
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43. Memorandum of appeal and fixing of appeal bond, 
February 20,1933. 

44. Exceptions to order approving second report of trus¬ 
tee filed February 23, 1933. 

45. Memorandum of filing of statement of evidence March 
13,1933. 

46. Statement of evidence. 

47. Exhibit—Halsey-Stuart Prospectus (192$) sale of 
Wardman Bonds. 

48. Exhibit—Reorganization Plan. 

• • ^ # 

49. Exhibit—Depository Agreement. 

50. Memorandum of filing of appeal bond filed March 13, 
1933. 

51. Assignment of Errors. 

52. This Designation of Record. 

W. BISSELL THOMAS. 
LESLIE C. GARNETT. 
JOSEPH LOW. 

WILLIAM B. O’CONNELL. 

i 

Service of copy acknowledged March 13th, 19^3, without 
admitting the order of Feb. 20,1933, is an appealable order. 

HAMILTON & HAMILTON. 

Copv of above received March 13,1933. 

PAUL E. LESH. 

D. 

224 Order Further Extending Time to File Record. 

Filed Jun. 27,1933. 

Court of Appeals of the District of Columbia, April Term, 

1933. 

No. 2087, Original. 

Equity. Nos. 53117 & 53180. 

W. Bissell Thomas et al., Petitioners,! 

vs. 

Central Hanover Bank and Trust Co. et al. 

On consideration of the petition for a further Extension 
of time to file the transcript of record in the abov^ entitled 
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cause in this Court, It is by the Court now here ordered that 
the time to file the transcript be and it hereby is extended 
to and including July 6, 1933: Provided, That this order is 
not to be understood as expressing or indicating any ruling 
or opinion regarding any of the issues made or to be made 
in the case. 


l 

A true copy. 
[seal.] 


Per Mr. Chief Justice MARTIN, 

June 23,1933. 


Test: 


HENRY W. HODGES, 
Clerk, Court of Appeals , D. C., 
By MONCURE BURKE, 

Assistant Clerk. 


225 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 224, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 53117 in Equity, wherein Central Han¬ 
over Bank and Trust Company, a body corporate, and Frank 
Wolfe, Trustees, are Plaintiffs and Wardman Real Estate 
Properties, Inc., a body corporate, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix ahe seal of said Court, at the City of Washington, in 
said District, this 5th day of July, 1933. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6011. W. Bissell Thomas et al., appellants, vs. Central 
Hanover Bank & Trust Co., a body corporate, et al. Court 
of Appeals, District of Columbia. Filed Jul. 6, 1933. 
Henry W. Hodges, Clerk. 
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IN THE 


,ourf of Jjisiricf (if ^olumbia. 

APRIL TERM, 1933. 


No. 6011 


W. BISSELL THOMAS, ALFRED C. TORlfJESON, 
HAROLD H. SHALLER, et al., Appellants, 

vs . 

CENTRAL HANOVER BANK & TRUST CQ., a Body 
Corporate, and FRANK WOLFE, Trustees; LEONARD 
L. STANLEY, et al. 


APPELLANTS' BRIEF. 


The appellants, W. Bissell Thomas and Wpliam B. 
O'Connell, on behalf of themselves, will confine tljeir state¬ 
ment and argument to the issues raised by their Objections 
to the orders appealed from. 

Statement of the Case. 

In March, 1931, the Wardman Real Estate Properties, 
Inc., defaulted in an interest installment on something 
over $11,000,000 of its First and Refunding Mortgage Gold 
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Bonds, secured by a mortgage deed of trust on eleven par¬ 
cels of very valuable real estate in the City of Washington. 
The mortgage was a first lien on the Wardman Park Hotel 
and its Addition, the Carlton Hotel, the Department of 
Justice Building, the Boulevard Apartments, and Cathedral 
Mansions North. It was subject to underlying liens on the 
Chastleton Hotel, 2700 Connecticut Avenue, the Davenport 
Apartments, Stoneleigh Court, Cathedral Mansions Cen¬ 
ter, and the Highland Apartments. 

On July 2, 1931, Leslie M. Shaw, a former Governor of 
Iowa and Secretarv of the Treasure, holding legal title to 

#> » 7 w 

some of the First and Refunding Mortgage Gold Bonds as 
trustee for the beneficial owners, filed his bill in Equity in 
the court below for foreclosure, receivership, and other 
relief. The Central Hanover Bank and Trust Company 
and Frank Wolfe, Trustees under the mortgage, the Ward- 
man Real Estate Properties, Inc., the mortgagor, and Hal¬ 
sey, Stuart and Company, Inc., the bankers who sold the 
bonds and who controlled the corporate affairs of the mort¬ 
gagor were made defendants. In addition to foreclosure 
and receivership, Governor Shaw prayed relief for many 
alleged acts of fraud and negligence on the part of some 
of the defendants. This proceeding is Equity No. 53007 
in the records of the Supreme Court of the District of Co¬ 
lumbia and is still a pending action. 

On July 9, 1931, the above cause came before the court, 
Mr. Justice Bailey presiding, on a motion for the appoint¬ 
ment of receivers. It was continued to July 10, 1931, when 
the plaintiff asked, and with the consent of all parties, was 

allowed ten davs within which to amend the bill of com- 

•> 

plaint. 

On July 14, 1931, six days before Governor Shaw’s 
amended bill was due, the Central Hanover Bank and Trust 
Company and Frank Wolfe, Trustees under the mortgage, 
filed a bill for foreclosure and receivership, being Equity 
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No. 53117, based solely on default, and praying no substan¬ 
tial relief except foreclosure. Simultaneously | with the fil¬ 
ing of the bill, the defendant mortgagor, the W4rdman Heal 
Estate Properties, Inc., filed an answer admitting its allega¬ 
tions, and all the attorneys in the suit forthwitjh proceeded 
to the Chambers of Mr. Justice Proctor and procured the 
entry of an order appointing three men selected by them¬ 
selves as receivers. One of the latter was the president of 
the mortgagor. The attorney for th ereceivers had been, 
up to the moment of his retainer, the attorney, in Washing¬ 
ton, for Halsey, Stuart and Company, Inc. Tl^e plaintiffs, 
in this latter suit, were parties to the Shaw suit and the 
court already had jurisdiction in that prior suit to grant 
all the relief prayed in the proceeding later filec;. 

The court below, notwithstanding timely and proper ac¬ 
tion by the plaintiff in the Shaw suit, has refused to grant 
any relief in that cause. All proceedings, including the 
appointment of receivers and the foreclosure an(l sale, have 
been had in the later suit filed by the Central Hahover Bank 
and Trust Company and Frank Wolfe. (Recorcf pages 105 
et seq.) In the month of March, 1932, Governor jSliaw died, 
and on October 17th, 1932, the appellant, W. Bissell 
Thomas, by due order of the court, was substituted, as party 
plaintiff in his stead in Equity cause No. 53007, without 
any abatement of that proceeding. 

On October 14th, 1931, a decree of foreclosure and sale 
was entered in Equity cause No. 53117 (Record pages 62- 
83). It appointed the Central Hanover Bank and Trust 
Company, one of the trustees under the mortgage, the trus¬ 
tee to make the sale, and it provided for very lar^e earnest 
money deposits, either in cash or bonds, for the qualifica¬ 
tion of bidders, with one very significant provision. It 
permitted, in lieu of a deposit of bonds, the deposit of a 


certificate of any national bank or trust company, 


the trustee , having an office in New York or Washington, 


including 
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that it held, subject to the order and direction of the trustee , 
the amount of bonds specified in the certificate. (Record, 
page 69). In other words, it enabled the selling trustee to 
qualify any bidder it chose by the simple expedient of cer¬ 
tifying that it, the selling trustee, had bonds in its posses¬ 
sion subject to its own order and direction. The order of 
sale also provided that in the event the property be sold as 
an entirety, the terms of sale were to be all cash. 


After several postponements the sale was held on October 
21,1932. As a result of the conditions imposed by the order 
of sale only two bidders, named Shilback and Brunn, acting 
jointly, had qualified to bid. They had qualified by the 
convenient expedient of filing with the Union Trust Com¬ 
pany of Washington a certificate of the Central Hanover 
Bank and Trust Company that it, the Central Hanover 
Bank and Trust Company held, subject to its own order and 
direction, $450,000 of the First Mortgage Bonds. Xo-bids 


were made for any of the parcels of real estate separately, 


and the bid for them as an entirety was $2,800,000. By the 


terms of the order of sale, payment could be made in bonds 


at a value equal to the sum the bonds would have been en¬ 


titled to receive had the purchase been for cash. 


On October 24, 1932, the trustee filed its report of the 
sale, and asked the court to confirm it. (Record, pages 92 
et seq.) 


Objections to confirmation of the sale were interposed 
by all the appellants, but only those of Thomas and O’Con¬ 
nell will be noted in this brief. 


The objections of the appellant, Thomas (Record, pages 
105-112), were to the effect that he was the plaintiff in a 
prior suit, Equity No. 53007, in which the sale should have 
been ordered, and that the sale in Equity Xo. 53117, sub¬ 
sequently filed, was improper and was subversive of his 
rights. 


Q 


It was also objected that Equity cause No. 53117 was 
not filed in good faith, but was a collusive probeeding, in¬ 
stituted and maintained for the purpose of elfebting a con¬ 
spiracy to defraud bondholders, entered into by the Cen¬ 
tral Hanover Bank and Trust Co. and Frank Wolfe, Trus- 
tees, the members of a so-called Protective Committee and 
Halsey, Stuart and Co., Inc. The filing of the suit was 
alleged to be an attempt to secure control of all of the 
matters relating to the foreclosure, notwithstanding the 
priority of Equity cause No. 53007, and the management of 
the mortgaged property pendente lite. The objections al¬ 
leged that a sham and fraudulent committee, known as the 
Bondholders ’ Protective Committee, was to be Represented 
to the bondholders as organized for the protection of their 
rights, but in truth, it was to be selected from a list of the 
conspirators and was to act in further of the conspiracy, 
and, by misleading acts and statements, deposits of bonds 
with the Central Hanover Bank and Trust Co., as deposi¬ 
tary for this sham committee, were to be procurRd on such 
terms as to forestall any independent action by an individ¬ 
ual bondholder. 

The objections also alleged the preparation of a plan and 
agreement of reorganization in fraud of the bondholders’ 
rights, under which the conspirators were to fraudulently 
secure unlimited control of all the mortgaged property 
after the jurisdiction of the court had terminated, That by 
collusive action and concealment, title of the mortgaged 
property was to be secured by two straw men, nanjed Brunn 
and Shilback, reallv acting for Leonard L. Stanlev and 
George G. Shriver, in furtherance of the conspiracy . 

That by October 21, 1932, the conspiracy had been so far 
effected that holders of a large amount of the bonds had 
been induced by misrepresentation to deposit their bonds 
with the Central Hanover Bank and Trust Co., as depos¬ 
itary, and that the individual bondholders, who were widely 
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scattered and unknown to each other, having small average 
individual holdings, had been prevented from ascertaining 
the names or addresses of other bondholders or, as a class, 
from taking concerted action; and a fraudulent plan and 
agreement of reorganization had been formulated under 
which title to all the mortgaged property was to go to 
Stanley and Shriver, two of the conspirators, free from 
further judicial control, so that the latter could, and at 
the time intended to, defraud the first mortgaged bondhold¬ 
ers by taking from them the control and management of 
the property and transferring large interests therein for 
their own fraudulent benefit or that of the other conspira¬ 
tors. 

That the conspirators, Stanley and Halsey, Stuart and 
Co., Inc., were, at the time, under indictment in the Fed¬ 
eral courts of Milwaukee charged with being common cheats 
and swindlers, and that Stanlev was wliollv unfit to be 
entrusted with the title to the mortgaged property or to 
carry out any plan requiring honesty and good faith. That 
the bidding in of the property by Brunn and Shilback was 
a pretense and a sham to conceal the fact that title was 
really going to Stanley, as a reorganization manager, for 
the purpose of carrying out the fraudulent plan and agree¬ 
ment of reorganization. 

That Brunn and Shilback merelv acted for Stanlev in 

• % 

bidding in the property for the purpose of misleading the 
court as to the identity of the true purchaser, and that it 
was their intention to pay the purchase price in first mort¬ 
gage bonds then on deposit with the Central Hanover Bank 
and Trust Company, as depositary, for the sham protective 
committee; that Brunn and Shilback are not the owners 
of anv of the bonds, and that the Central Hanover Bank 
and Trust Company and the Protective Committee had no 
right to transfer any of the bonds to Brunn and Shilback 
for any purpose, and the bid, and the manner of paying 


the purchase price, were false and fraudulent 
pretenses done in furtherance of the conspiracy. 
That the Central Hanover Bank and Trust! 


shams and 


Co., after 


securing deposit of a large amount of the first mortgaged 
bonds as depositary for the Protective Committee, had 
made a loan to that Committee of over a hundred thousand 
dollars, secured by a deposit of all the bonds deposited up 
to that time, and that the loan was made without any author¬ 
ity, and that a part of it was used to purchase certain worth¬ 
less securities of one of the Wardman Companies, and that 
Stanlev intended to transfer large interests in the mort- 
gaged properties to the holders of the last named securi¬ 
ties in fraud of the rights of the first mortgaged bond¬ 
holders. 

That the matters alleged were peculiarly and in part 
exclusively in the knowledge of the conspirators and that 
in order to ascertain the truth, it would be necessary to 
examine them. That the first mortgaged bonds were origi¬ 
nally sold by Halsey, Stuart and Co. under fraudulent rep¬ 
resentations, and that the widely scattered bondholders had 
been kept in ignorance of their rights and the various steps 
being taken, and that it was impossible for th^m to take 
concerted action in their own behalf, but they wfere wholly 
dependent on the action of the court for protection. 

The objectors also alleged that the price bid w^is prepos¬ 
terously inadequate, and they prayed that they accorded 
permission to interrogate, under oath, the conspirators, 
and that the sale of the property be held to have been col- 
lusivelv and improperly ordered, and to have been a sham 
and a pretense for the purpose of ultimately transferring 
title to Stanlev and Shriver in such a manner hs to free 
them from all further control of the court. 

The objections of the appellant, O’Connell, were identical 
with those of the appellant, Thomas, above outlined, with 
the exception that O’Connell alleged that he was the owner 
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of two thousand dollars par value of the first mortgage 
bonds, which had been deposited with the Central Hanover 
Bank and Trust Company and the First Union Trust and 
Savings Bank of Chicago, as depositories for the Bond¬ 
holders’ Committee, and in addition to the objections raised 
by Thomas, O’Connell also objected that he had not been 
permitted to withdraw his bonds because he had not done 
so within fifteen days after the plan of reorganization had 
been declared operative, and that the terms and conditions 
imposed by a so-called protective agreement constituted a 
fraud upon the petitioner and other bondholders depositing 
their bonds, and that the use of his deposited bonds as a 
part of the purchase price of the property after the sale 
of October 21, 1932, was a fraud upon him. In other re¬ 
spects, his objections were identical with those of appellant, 
Thomas. 

ARGUMENT. 

A careful analysis of the record in this cause shows such 
glaring inequities that very little argument is required. 

First, analyzing the decree of sale. It required very 
large earnest money deposits as a qualification to bid at 
the sale, and in lieu of cash, permitted a deposit of three 
times the amount of first mortgaged bonds. It then spec¬ 
ially provided that a certificate of any national bank of 
New York City or Washington certifying that it held, 
subject to the control and direction of the Central Han¬ 
over Bank and Trust Company, the amount of bonds needed 
as a qualification would qualify the bidder without further 
deposit. The Central Hanover Bank and Trust Company 
was the trustee under the mortgage, was also the deposi¬ 
tary of the so-called Bondholders’ Committee, was the 
lender of over a hundred thousand dollars to the latter 
committee, secured by all the bonds which had been deposi¬ 
ted with it as depositary for the committee. It was also 
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the trustee appointed by the court to make the dale. Under 
the provisions of the order of sale above noted, it was 
within the power of the Central Hanover Bank and Trust 
Company, the trustee making the sale, to qualify any bid¬ 
der it pleased by merely issuing its own certificate that it 
held $450,000 of first mortgaged bonds subject to its own 
control and direction. As a matter of fact, it qualified the 
successful bidders, Brunn and Shilback, by issuing its cer¬ 
tificate at a time when it held the bonds as depositary for 
the Bondholders Committee, and as a collateral for a loan 
to this committee. No obligation was incurred by it or by 
Schilback and Brunn by the depositing of the certificates. 
The bidders were not owners of the bonds, were not in con¬ 
trol of them, never had possession of them, and the deposit 
of the certificate created no liability on anybody’s part. 
It is submitted that an order of sale, which permitted the 
trustee, appointed by the court to make the sale,| to qualify 
any person it pleased as a bidder under circumstances 
which required any other bidder to actually deposit very 
valuable assets, by the mere pretense of certifying that it 
held bonds already in such control and direction, is so 
unfair that for this reason alone, the sale should be set 
aside and a new sale ordered. 

The objections of the appellants, Thomas and O’Connell, 

were sworn to and created verv definite issues as to all 

%/ 

of the matters charged. No answer to these objections was 
ever filed. No sworn denial of these objections could have 
been filed without making the affiant guilty ot perjury. 
Owing to the inability of the objectors to procure the set¬ 
tlement and signature of a statement of the evidence in the 
lower court, the evidence taken on the objection^ is not in 
the present record. But the objections are in tlje present 
record, and the fact that no answer to them was ^ver inter- 
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posed is also apparent from this record. Under these cir¬ 
cumstances, it is submitted that this Court ought to, and 
will, consider the objections of the appellants, Thomas and 
O’Connell, as fully sustained, on the well known principle 
that any verified pleading, unanswered, is sufficient proof 
of the matters therein alleged. 

If the objections of Thomas and O’Connell are taken as 
sufficiently proved because of the failure to controvert them, 
then argument that the cause should be reversed is super¬ 
fluous. They charge that the sale was had in a collusive 
suit, brought and maintained as part of a conspiracy to 
defraud bondholders and filed subsequent to a prior suit, 
in which the parties and issues were already before the 
lower court. It is the law that even had the suit filed by 
the Central Hanover Bank and Trust Company been 
brought in absolute good faith, no relief should have been 
given in it, because at the time it was filed there was alreadv 
a foreclosure suit pending in which the parties and the sub¬ 
ject matter were within the jurisdiction of the court, and 
in which all the relief prayed in the subsequent suit could 
be properly granted. 

See: 

Brown v. Denver Omnibus & Cab Co:, 254 Fed. 560; 

Lowenthal v. Georgia Coast, etc*., R. R., 233 Fed. 1010; 

Owens v. Ohio Central R. R., 20 Fed. 10; 

Harkin v. Brundage, 276 U. S. 36, 72 Law Ed. 457. 

The court below refused to make special findings of fact 
or to state separately his conclusions of law on the facts 
thus found, notwithstanding the motion of these objectors 
that he do so. The reason given by the court for denying 
the motion of these objectors for such findings and con¬ 
clusions was because he had alreadv filed a memorandum 
which he held sufficiently complied with the rule of the 
United States Supreme Court. At the present writing, the 


I 

i 
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court below has been cited by the United States Supreme 
Court to show cause why the petition of thesi objectors 
for a Writ of Mandamus should not be granted^ and coun¬ 
sel do not deem it proper to comment upon this phase of 
the case. In general, it has always been the la[w in those 
jurisdictions, in which special findings of fact and sepa¬ 
rately stated conclusions of law are required either by stat¬ 
ute or rule of court, that the failure of the lower court 
to make the special findings or to separately state his con¬ 
clusions of law is of itself reversible error, and counsel 
do not deem it improper to call to this Honorable Court’s 
attention the memorandum of the lower court oik page 124 
of the record, and to here reiterate their contention that 
the filing of this memorandum is not a compliance with the 
rule of the United States Supreme Court, and that the 
failure of the lower court to specially find the facts and to 
separately state the conclusions of law based upon those 
facts should, were there no other reason, result in a reversal 
on this appeal. 


The price at which the property was bid in, $>2,800,000, 
was so preposterously inadequate that the sale should be 
set aside on that ground. The property sold consisted of 
the Wardman Park Hotel with its addition, the Carlton 
Hotel, the Department of Justice Building, the Boulevard 
Apartments, and Cathedral Mansions North, all free and 
clear of prior liens, to say nothing of the Chaselton Hotel, 
the Davenport Apartments, 2700 Connecticut, Avenue, 
and Cathedral Mansions Center, which were subject to prior 
liens, but in which the equity was a very valuable one. It 
will be borne in mind that the price of the property bid 
at the sale fixed the amount which each bondholder was to 
receive for his bond. So that the purpose of the bhicanerv 
bv which the two bidders were qualified through a sham 
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pretense, by which other bidders were discouraged, and by 
which the price was kept at a preposterly low figure, is very 
apparent. As the matter worked out, by succeeding in 
knocking down the property at the figure above mentioned, 
each one-thousand dollar bond became entitled to about 
$220, and any value in the property over that ridiculous 
figure went in large part to the conspirators. 


In connection with these objectors’ appeal from the order 
confirming the sale they prepared and filed in the lower 
court a statement of evidence containing a substantiallv 
true and correct report of all the evidence taken when the 
confirmation of the sale was the matter immediatelv before 
the court. The court below granted the opposing parties 
an extension of time within which to file proposed amend¬ 
ments to the statement up to and including the last day on 
which, under the rule, the statement must be submitted for 
settlement and signature. For that reason, these objectors 
did not take up the matter of the settlement and signature 
of the statement on that dav. Within a verv few davs there- 

• m/ f 

after, they did take up the matter of settlement and the 
court refused to settle or sign it because it was bevond the 

w * 

time fixed by the rule. When these objectors noted their 
appeal from the order distributing the proceeds of the sale, 
the court refused to sign or settle the statement of evidence 
because, as the associate justice stated from the bench, lie 
would not permit any evidence taken on the matter of the 
confirmation of the sale to be included in an appeal from 
an order distributing the proceeds of that sale. The court 
took this action, notwithstanding the fact that the objec¬ 
tions to the order of distribution were based upon the very 
evidence which the court refused to permit to become a part 
of the record. This is a proceeding in equity when all evi- 


i 
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deuce automatically becomes a part of tlie record. It is 
not necessary to remind this Honorable Court that an ap¬ 
peal in an equitable proceeding is a hearing de novo on the 
record, and, of course, no effective appeal, based on facts 
and the evidence proving those facts, can be had unless that 
evidence is before the appellate tribunal. 

In the present appeal counsel are restrictd to the record 
as it is. Even in its deleted condition, it disclosed the insti¬ 
tution and maintenance of a fraudulent and collusive suit 
brought to forestall real relief already prayed in a prior 
suit, in which the parties and subject matter were already 
before the court. It discloses that the trustee under the 
mortgage, charged with the duty of protecting all the bond¬ 
holders alike, afterwards became the depositary of a so- 
called Bondholders’ Committee, acting with that committee 
in the pretended interests of deposited bonds wjiicli were 
adverse to the interests of the undeposited bonds. It dis¬ 
closes that the same institution, already acting for two ad¬ 
verse interests, then took over all the deposited bonds as 
collateral for a loan, thereby’ creating an additional per¬ 
sonal interest in itself, hostile to both of the other Rapacities 
in which it was alreadv acting. Then, not satisfied with act- 
ing in three adverse positions, it procured its appointment 
by the lower court as trustee to make the sale un^er condi¬ 
tions which permitted it, without obligation on it^ part, to 
qualify any bidder it saw fit, when the requirements exacted 
for the qualification of other bidders, were extremely se¬ 
vere. The natural outcome was an outrageous miscarriage 
of justice. It is submitted that no action of the kiijid shown 
by even the imperfect record in this appeal, should be 
stamped with judicial approval; that not only should the 
confirmation of the sale be set aside, but that this cause 
should be remanded to the lower court with definite instruc¬ 
tions to abate Equity’ cause Xo. 53117, and annul everything 
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that has been done in that cause, and to proceed to grant 
relief in equity cause No. 53007. Counsel are of the firm, 
honest, and sincere belief that only by such action of this 
court can the scattered and helpless holders of the first 
mortgaged bonds be protected in their rights and receive 
from the courts of the District of Columbia that protection 
to which they are entitled. 

Respectfully submitted, 

W. Bissell Thomas. 

William B. O’Connell. 
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This is an appeal taken under the provisions of Section 
226 of the District of Columbia Code, by four separate in- 
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tervening bondholders, from certain interlocutory orders 
entered by the Supreme Court of the District of Columbia 
in pending equity cause No. 53117, confirming the judicial 
foreclosure and sale of the local Wardman properties by 
Central Hanover Bank and Trust Co., a corporation ap¬ 
pointed court trustee, to the representatives of Leonard J. 
Stanley et al., constituting a so-called Bondholders’ Pro¬ 
tective Committee, purchasers. 

September 1, 1928, Wardman Real Estate Properties, 
Inc., a Maryland corporation, as mortgagor, executed to 
Central Union Trust Company (since merged and become 
Central Hanover Bank and Trust Co.), and Frank Wolfe, 
as trustees, a First and Refunding Mortgage covering eleven 
parcels of improved properties all in the District of Colum¬ 
bia, assessed for about $18,000,000, and appraised for about 
$28,000,000 according to the prospectus issued by the Hal¬ 
sey, Stuart & Co., Inc., the main banking house underwrit¬ 
ing this mortgage issue. Five of these properties assessed 
at some $11,000,000 were unencumbered by prior liens, and 
the other six were subject to prior first, second, and third 
trusts totalling some $5,000,000. The said First and Refund¬ 
ing Mortgage secured an immediate issue of $11,000,000 
bonds, and an authorized additional issue of $5,000,000 to 
refund the $5,000,000 prior liens on the encumbered prop¬ 
erties (R. 35,101). 

July 2, 1931, Governor Leslie M. Shaw, a former Secre¬ 
tary of the Treasury of the United States, representing 
certain of the First and Refunding Mortgage gold bonds, 
filed his bill in equity No. 53077 in the Supreme Court of 
the District of Columbia for foreclosure and receivership, 
and for other relief based on allegations of negligence and 
fraud on the part of Halsey, Stuart & Co., Inc., the mort¬ 
gagor and affiliated corporations, and the trustees under 
the mortgage. This suit first came before the court on 
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July 9, 1931, and was continued to July 10, 1931. On that 


all parties, 
his bill of 


date the plaintiff asked and, with the consent of 
was allowed ten days within which to amend 
complaint. On July 14, 1931, six days befor^ Governor 
Shaw’s amended bill was due, the Central Hanover Bank 
and Trust Company and Frank Wolfe, trustees under the 
mortgage, filed their bill of complaint in th^ Supreme 
Court of the District of Columbia (Equity No. 53,117, in 
which suit this appeal is taken) for foreclosure and re¬ 
ceivership, asking no other specific relief. Simultaneously 
with the filing of the bill on July 14, 1931, the piortgagor, 
the Wardman Real Estate Properties, Inc., filed an answer 
confessing its allegations, and all of the parties; forthwith 
proceeded to the Chambers of one of the associate justices 
of the Supreme Court of the District of Columbia, who had 
not presided on July 10, 1931, when Governor Shaw’s case 
was before the court, and there procured the appointment 
of three receivers selected by themselves, whose attorney, 
up to the appointment of the receivers, had been the attor¬ 
ney for Halsey, Stuart & Co., Inc. All of the relief which 
they prayed, the court had full jurisdiction to g::ant in the 
prior Shaw suit, to which both the Central Hanover Bank 
and Trust Company and Frank Wolfe were parties de¬ 
fendant. The Supreme Court of the District of Columbia, 
notwithstanding timely action by the plaintiff ini the Shaw 
suit, has consistently refused to grant any relief in that 
cause. All proceedings, including the appointment of re¬ 
ceivers and the foreclosure and sale, have been pad in the 
later suit brought by the Central Hanover Bank and Trust 
Company. 

July 27, 1931, a bondholder, Alfred C. Torgeson, filed an 
intervening petition (R. 28) alleging under oath substan¬ 
tially that the bill filed by the trustees was par^ of a col¬ 
lusive and fraudulent plan by Halsey, Stuart & Co., Inc., 
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and certain other bankers who had fraudulently sold the 
bonds secured by the aforesaid mortgage in 1928, who had 
further secured the practical control of the defendant 
Wardman Real Estate Properties, Inc., and had milked 
the company properties of their revenues for the bankers’ 
benefit, thus causing a default on the bonds, and who had 
now organized a so-called Bondholders’ Protective Com¬ 
mittee to instigate the present foreclosure bill in order to 
trick the bondholders out of their investment. This in¬ 
tervening petition prayed that said Halsey, Stuart & Co. 
and others be required to account for the huge sums of 
money unlawfully obtained by them, that they be restrained 
from consummating the foreclosure pending the organiza¬ 
tion of independent bondholders groups, and to that end 
that Halsey, Stuart & Co. be compelled to produce a list 
of the various bondholders. The prayers of this petition 
were refused, although Mr. Torgeson was permitted to in¬ 
tervene generally. 

October 5, 1931, your appellant, Harold H. Shaller, a 
bondholder, was granted leave to intervene and to file ob¬ 
jections to foreclosure (R. 48). 

October 14, 1931, Mr. Justice Adkins (R. 56-62) made 
certain findings of fact relative to the amount of bonds 
outstanding and to the breach of the mortgage, and on that 
same date filed a decree of foreclosure and sale (R. 62-91), 
to the signing of which decree your appellant excepted. 
This foreclosure decree, which, among other things, called 
for a sale of the properties as an entirety for all cash, was 
signed after lengthy argument by counsel, but no testimony 
was allowed by the court on the issues raised by interven¬ 
ing bondholders on the collusive and fraudulent nature of 
the suit as instigated and directed by the bankers. 

October 21, 1932, after certain postponements the afore¬ 
said properties were sold to the representatives of the 
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Bondholders’ Protective Committee for the Sole bid of 
$2,800,000, subject to then underlying liens of about $4,000,- 
000. Thereafter your appellants filed sworn objections to 
confirmation, and testimony was taken for several weeks 
on the issue of approving said sale before Mr. Justice Letts, 
who signed decree confirming sale (R. 126-131) December 
1,1932, from which order your appellants noted'an appeal. 

December 19, 1932, a petition (R. 132-135) was filed by 
the Bondholders’ Committee, purchasers of the properties 
at foreclosure, praying the court to alter the original decree 
of foreclosure of October 14, 1931, so as to relieve the pur¬ 
chasers from the requirement of paying a certain $150,000 
cash as specified in said decree of foreclosure. On that 
same day, over objection and exception by your appellants, 
said modification of foreclosure decree was allo\yed by Mr. 
Justice Letts (R. 136). | 

December 20, 1932, your appellants moved thje court to 
make special findings of fact (R. 137-140), which motion 
was overruled by Mr. Justice Letts February Ly, 1933 (R. 
154), and exception taken by appellants. j 

December 22, 1932, your appellants filed bond for costs 
for the prosecution of their appeal plus proposed statement 
of evidence. February 21, 1933, said proposed statement 
of evidence was stricken by Mr. Justice Letts (R. 163) on 
the ground that it had not been submitted to the court 

. . i 

within 45 days from the filing thereof, despite thd fact that 
prior to the expiration of the 45 days the court had en¬ 
tered two separate extensions of time for the 1 filing by 
appellees of proposed amendments to this same statement 
(R, 141). 

February 6, 1933, the Central Hanover Bank! & Trust 
Company, as trustee under the decree of foreclosure, filed 
a second report (R. 141-152) providing for thej transfer 
of title to the properties and for distribution of certain 
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of the proceeds.! This second report was confirmed by Mr. 
Justice Letts (R. 154-159) February 20, 1933, and from 
this order a second appeal was taken by your appellants. 
On that same date, February 20, 1933, the Central Hanover 
Bank & Trust Company, trustee, filed a supplement to the 
second report (R. 159-162). 

March 13, 1933, your appellants filed bond for costs on 
the second appeal plus a new statement of all the evidence 
in the cause; which statement was, in effect, stricken by Mr. 
Justice Letts on oral hearing, April 11, 1933, by his holding 
that this new statement must be limited to such minor mat¬ 
ter as was heard by him at the time of confirming the sec¬ 
ond report, and barring any reference to the evidence on 
hearing for confirmation of sale. 

Assignments of Error. 

It is respectfully submitted that the court erred in this 
cause as follows: 

1. In permitting the prosecution of this proceeding and 
in making or entering anv orders herein granting anv re- 

O O * O O v 

lief to either the plaintiff or defendants or the intervening 
Bondholders' Protective Committee. 

2. In making and entering the decree of foreclosure and 
sale on October 14, 1931. 

3. In making and entering the order confirming the sale 
on December 1, 1932. 

4. In denying the motion of the interveners for special 
finding of fact and conclusions of law. 

5. In making and entering the order striking the pro¬ 
posed statement of evidence. ..... 

• * ■•I 

6. In signing the order of December 19, 1932, modifying 
the decree of sale. 
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7. In making and entering the order of February 20,1933, 
confirming the second report of the trustee to ^ell. 

ARGUMENT. 

I. I 

■ 

The Court erred in permitting the prosecution of this pro¬ 
ceeding and in making or entering any orders herein 
granting relief to either the plaintiff or defendants or the 
intervening Bondholders * Protective Committee. 

I 

“He who comes into equity must come with clean hands.’’ 
“Xo polluted hand shall touch the pure fountain of justice” 
should be the watchword of the equity court, ^he “clean 
hands” of the plaintiffs (appellees) in this caus^ was seri¬ 
ously challenged at the outset of the litigation. 

The earlier bill filed by Governor Shaw pending before 
the court, and the intervening petition of Alfred C. Torge- 
son (R. 28), filed in the early stages of this litigation, set 
forth very comprehensive and substantial charges of fraud 
and collusive action on the part of the trustees, the mort¬ 
gagor, Halsey, Stuart & Co., and the Bondholders’ Pro¬ 
tective Committee. At no time in the proceedings were the 


allegations contained in the Shaw suit, or in thej 
petition, or in the various petitions of the other ir 
namely, Messrs. Thomas, O’Connell and Shaller, 
nied or disproved. 

Even ignoring the earlier pending Shaw suit 
appear elementary that the chancellor should 


Torgeson 
terveners, 
either de- 

, it would 
have per¬ 


mitted the taking of testimony to test the grave allegations 
contained in the intervening petitions filed by minority 
bondholders, prior to granting a foreclosure decree to the 
trustees. Xo such opportunity for the introduction of tes¬ 
timony was allowed by the court, and these petitions though 
in most cases permitted to be filed, were obviously ignored, 
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and the proceedings advanced without any reference 
thereto. Nor was any opportunity ever given throughout 
the conduct of this litigation for a trial of the issues raised 
in these petitions, even during the taking of testimony on 
the issue of confirmation of sale. The hearing on confirma¬ 
tion was held before Mr. Justice Letts, who restricted the 
testimony only to matters occurring subsequent to the 
signing of the decree of foreclosure of October 14, 1931, by 
Mr. Justice Adkins. Thus, were it the intention of Mr. Jus¬ 
tice Adkins in signing the foreclosure decree, to postpone 
the issues of fraud raised by the intervening petitions to 
the later date on hearing for approval of sale, that inten¬ 
tion was certainlv not carried out bv Mr. Justice Letts, who 
on hearing for confirmation in the main restricted the tes¬ 
timony to the question of price and whether the sale had 
been conducted fairly in conformity with the terms of the 
foreclosure decree. 

The chronological division of the cause between different 
justices produced even graver consequences for your appel¬ 
lants as will be developed. 


II. 

The Court erred in making and entering the decree of 
foreclosure and sale of October 14, 1931. 

It is important to keep in mind that this cause involves 
a judicial foreclosure prayed for by the trustees under a 
trust instrument bv the verv terms of which said trustees 
could have foreclosed the properties involved without the 
necessity of petitioning a court of equity to take jurisdic¬ 
tion of said foreclosure proceedings. Whatever the purpose 
of the trustees (that purpose being obviously to throttle 
the earlier Shaw suit), it is clear that by voluntarily pray¬ 
ing the court to take jurisdiction of the sale, said trustees 
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and the Bondholders’ Protective Committee, wpich joined 
in the prayer, submitted themselves entirely to the benefi¬ 
cent conscience of the chancellor. From the moment that 
the court took jurisdiction the foreclosure becamje, in effect, 
the foreclosure of the court and not of the trustees under 
the powers of the indenture. This Court ha^ stated in 
Parsons v. Little, 28 App. D. C. 227: 

“ Whether the sale ought to be considered as made 
by the trustee under the power conferred in the trust 
deed, or as a judicial sale under the order of the court, 
is immaterial, though the latter view is probably the 
correct one, as the trustee subjected itself to the power 
of the court in the matter of foreclosure. 1 * *” 

The determination of the advisability of a foreclosure and 
the terms to be followed, vested, therefore, in the court 
itself. | 

Further, it is important to note that the issu^ involved 


here, was not whether a mortgagor should be 


granted a 


respite from a foreclosure by his creditors, but whether 


the same 
and then 


a particular group of bondholders dominated by 
evil spirits who had sold the bonds originally, 
themselves caused the default on the bonds, should be per¬ 
mitted to consummate an unconscionable “plan”j by which 
such bondholders as refused to lend themselves to such a 
“plan” would, through a “judicial sale,” be squeezed out 
at a fraction of their investment, and eventually all the 
bondholders squeezed out of the total of their investment. 

Your appellant is not unmindful of the fact that such 
occurrences are not novel, that so-called reorganizations 
oftentimes work grave hardships upon minority bondhold¬ 
ers particularly when consummated at a time of general 
economic stress; but your appellant respectfully submits 
that the circumstances in this case are distinguishable from 
the general run of such cases. 

2 $ 
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{cl) The bondholders in this cause are thousands of in¬ 
dividuals scattered throughout the length and breadth of 
the land with relatively small average holdings, without 
the means to successfully consolidate in the protection of 
their rights, and with no visible choice but to entrust their 
fate in the hands of the very bankers who had originally 
tricked them into their sorry holdings. Here was not the 
case of strong minority interests with the funds and the 
means to protect themselves. These scattered and defense¬ 
less bondholders were particularly entitled to the protec¬ 
tion of the Chancellor. 

(b) Xo means were available to the individual bondhold¬ 
ers to take counsel together and to cooperate, since the list 
of bondholders was in the sole possession of the Halsey, 
Stuart & Co.; and the Court of Equity, though often re¬ 
quested, refused to order the disclosure of such list. 

(c) The foreclosure sale was admittedly one step in the 
consummation of a so-called reorganization plan which as 
is stated in the memorandum of the court (R. 48) “is not 
submitted to me for approval.” Thus a court of equity 
ordered a sale without investigating the so-called reorgani¬ 
zation plan which required such sale. 

(d) Perhaps the general proposition expressed in Ander¬ 
son v . White, 2 App. D. C., and cited by Mr. Justice Adkins, 
“that hard times afford no ground for equitable relief,” 
is generally accepted on the ground that interference for 
such causes would impair the obligation of contracts. An¬ 
derson v. White, however, did not envision the winter of 
193*2 when stark necessity and the most grievous emergency 
impaired the contracts of practically all industries, of all 
banks, and even of government itself—in a crisis attribu¬ 
table in no small measure to the fraudulent machinations 
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of the same financial pirateers, who are so scrupulous in 
enforcing the multitudinous technicalities of le^al contracts 
imposed upon their own dupes who have nev^r seen such 
contracts much less read them. 

It is noteworthy that the courts are beginning to realize 
the extreme emergency of the present economic crisis which 
threatens the collapse of our entire system if the strict 
terms of so-called contracts are enforced blindly. In New 
York, Illinois and other states, foreclosures a^e being en¬ 
joined by the courts in view of present emergency condi¬ 
tions. Prof. Homer F. Carey presents an able review of 
the enlightened trend of the courts in such cases in the 
American Bar Association Journal, for May, 1933, pages 
275-277. 

However, even if we were to accept the premise of the 
Chancellor that the wishes of the majority, that is, of the 
so-called Bondholders’ Protective Committee, must be 
obeyed, and the sale held irrespective of the interests of 
minority bondholders during the worst emergency in our 


court when 
every pre¬ 
bale in such 


history; at least it was the bounden dutv of the 
confronted with this unpleasant task to take 
caution to frame the terms and the method of 
fashion as to invite all possible bidders and to| realize the 
greatest amount for the defenseless bondholders, being led 
like sheep to slaughter. 

Unfortunately, the Decree of Foreclosure itself will show 
that the powers of the Chancellor, unwittingly perhaps, 
were exercised in such fashion as not to make for a fair 
sale; but on the contrary, through all manner of onerous 
provisions to discourage independent bidder^ and thus 
permit the 4 ‘steal” of these properties by the so-called 
Bondholders’ Protective Committee. Specifically a reading 
of the foreclosure decree shows the following inequities, 
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which were pointed out to the court by your appellant in 
objection to the signing of foreclosure decree and to con¬ 
firmation, but without avail. 

(a) The terms of sale required, “if sold as an entirety, 
the terms of sale shall be all cash .’’ This is clearly a very 
harsh provision and contrary to the long established equity 
rule 68 of the Supreme Court of the District of Columbia 
which prescribes that in court sales “terms shall be as fol¬ 
lows: one-third of the purchase money to be paid in cash 
and the balance in two equal installments, payable in one 
and two years from date of sale. ,, If there exists anv dis- 
cretionary power in a court of equity to vary these terms 
as set out in rule 68, it clearly should have been used at 
this time of great financial stress, to make the terms of 
sale of these large and valuable properties easier rather 
than harsher, in order to invite competitive bidding rather 
than to prevent it. 

( b) The provision for a sale of all the properties as an 
entirety after being first offered individually, was definitely 
intended to keep out small bidders who would have bid on 
individual buildings, but were discouraged therefrom by 
the realization that such bids were useless in the face of 
one final bid for all properties as an entirety. No bids 
were made on these buildings individually, as a result. 

(c) The terms of sale required, “said deeds of trust 

securing deferred purchase money shall be in such form 

and with such special provisions as the court may deem are 

♦ 

appropriate under the circumstances of this case.” Clearly 
no purchaser would hazard a bid on property subject to 
deeds of trust containing “special provisions” the exact 
nature of which were unknown. This provision is contrary 
to equity rule 68 requiring deed of trust as commonly used 
in the District of Columbia. 
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( d ) The properties involved are nationally known and 
the bonds secured on same are held throughout the length 
and breadth of this countrv and vet the onlv advertisement 

w •/ v 

relative to the sale was carried in local paper^. In case of 
court sales of large properties generally the trustees have 
made some effort to attract bidders outside of this city 
bv notices and circulars (as was done in the case of the 
Washington Building, for example). 

( e ) The advertisement itself was extremely confusing, 
and calculated to discourage the ordinary bidder. 

(/) The terms of the advertisement were indefinite and 
vague in that there was no description of th£ underlying 
trusts on the properties with no information as to amortiza¬ 
tion requirements, etc. 

( g ) The terms of sale vrere indefinite in offering the 
properties “subject to leases existing at the t^me of sale” 

without any details given as to such leases. 

• 

{h) The terms of sale were indefinite in offering inter 
alia “all the rights, title and interest of the company in and 
to that certain agreement dated as of May 31, |l 928, herein 
sometimes referred to as the construction contract,” with 

no information given as to this contract. j 

I 

(i) The advertisement of sale referred vaguely to great 
masses of furniture and equipment ostensibly of very great 
value but without details or information to prospective 
bidders. 

III. 

The Court erred in making and entering the order con¬ 
firming the sale on December 1,1932. 

Before confirming the sale, Mr. Justice Letts jheard testi¬ 
mony over a period of several weeks. The actual testimony 
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has been stricken from the record on motion of appellees. 
There is, however, one phase of this sale which is so 
peculiar and so intimately bound up with the impartial 
functioning of the court itself that it makes this cause 
unique in the history of judicial foreclosures. 

Mr. Justice Adkins in his memorandum (R. 48) in which 
he gives consent to a foreclosure of the property says, “I 
will not undertake to fix a minimum price in the decree. 
The questions with respect to that can be determined more 
accurately on application for confirmation of any sale.” 

Mr. Justice Letts in his memorandum confirming and ap¬ 
proving the sale (R. 125), states: “The court regrets that 
the price received, approximating $6,800,000 does not bear 
a better relation to the assessed value * * V’ Factually, 
the true price received was only $2,800,000, with certain of 
the properties subject to underlying liens of $4,000,000. 
The true significance of Mr. Justice Lett's regret lies in 
the following unique circumstance which your appellant 

takes the libertv to set forth in detail in fairness to all 

% 

parties. 

The foreclosure of the Wardman Properties involving 
probably the largest sale of its kind in the history of the 
District of Columbia was naturallv followed verv closelv. 
The memorandum of Mr. Justice Adkins apparently in¬ 
dicated that the court had in mind some minimum figure 
below which a confirmation would not be had. What was 
that minimum figure, was of course a matter of very lively 
conjecture among interests in the real estate field who 
might have been tempted to bid on these properties. On 
the 13th of October, 1931, one day after the filing of the 
aforementioned memorandum, Mr. Justice Adkins gave 
what appeared to be a very clearcut hint as to what would 
constitute a minimum bid. This came during the course 
of an oral discussion with counsel on the terms of sale, the 
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exact verbatim remarks being contained in ap exhibit ap¬ 
pended hereto as Appendix A. To counsel a|nd others in 
the court room following the proceedings, the remark of 
Mr. Justice Adkins meant substantially that the court 
would not approve a sale price which was jnot at least 
equal to 50 per cent of the assessed values bf the unen¬ 
cumbered properties. This meant roughly a pribe of $5,000,- 
000 for the clear properties assessed for somq $10,000,000, 
even though the encumbered properties were given away 
gratis. Under the cii'cumstances, this remark by the court 
was carried far and wide so that it was generally felt that 
a bid below $5,000,000 would not be approved. 

To your appellants the court’s remark offered a saving 
ray of hope, that no matter how unfair and | onerous the 
form of the foreclosure decree, at least the minority bond¬ 
holders would be protected by a reasonably fair minimum 
price necessary before confirmation. 

These facts and the verbatim record of Mr. Justice Ad¬ 
kins’ remarks were read into the record on the'hearing for 
confirmation of sale before Mr. Justice Lettsl Logically 
the inconsistency of a price of only $2,800,00(j) as against 
the $5,000,000 price inferred from Mr. Justice Adkins 
would explain the regret of the court in confirming the sale. 

Your appellant requested the inclusion in the proposed 
Statement of Evidence of this verbatim record J of Mr. Jus¬ 
tice Adkins’ remarks, but this was stricken from the rec¬ 
ord by the lower court along with all the oth^r evidence. 
Your appellant feels, however, that the circuirjstances are 
so peculiar as to warrant the inclusion of thijs record in 
this brief. In any event, the facts themselves are un¬ 
deniable. 


The practical effect of this observation by thb court was 
perhaps to have discouraged other bidders and thus helped 
the so-called Protective Committee to get the properties at 
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a ridiculously low figure without competition. It is the 
humble position of your appellant that a Court of Equity 
should not have approved a sale where there existed even 
the semblance of a possibility that the court, through its 
own remarks, even though unwittingly, had contributed to 
the discouragement of outside bidding and thus favored 
the Bondholders’ Committee at the expense of the other 
bondholders. Standing alone this circumstance should war¬ 
rant a reversal of this sale. 

The various allegations contained in the sworn objections 
to the confirmation of sale filed by the intervening peti¬ 
tioners Shatter, (R. 101), Thomas (R. 105), O’Connell (R. 
114), and Torgeson (R. 1-2) have never been denied; and 
set out very cogent reasons for a reversal of the order of 
the lower court confirming the sale. Your appellant feels 
it unnecessary to repeat the detailed objections to the con¬ 
firmation, but substantially they establish the collusive 
nature of the sale and its consummation, and the shocking 
inadequacy of the sale price of only $2,800,000 for clear 
properties alone assessed for about $11,000,000 and origi- 
nally appraised for some $18,000,000, besides the encum¬ 
bered properties. 

Hitz v. Jenks, 16 App. D. C. 554: 

“If it could be shown that the inadequacy existed; 
that it was occasioned by the trustee’s requirement 
that the purchase money should all be paid in cash, 
that bidders were thereby discouraged, and that these 
conditions were caused or contemplated by the trustee 
or the creditor Jenks, then undoubtedly there might 
be ground for the intervention of a court of equity.’"’ 

Hunt v. Whitehead , 19 D. C. App. quotes Graff am v. Bur¬ 
gess, 117 U. S. 180: 

“Great inadequacy of price requires only slight 
circumstances of unfairness in the conduct of the party 
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benefited by the sale to raise the presumption of 
fraud.’ ’ I 

Starkweather v. Jenner, 27 D. C. App. 359: 

“That the appellee occupies one of those fiduciary 
relations where his dealing with the subject-matter and 
with the party having community of interests is viewed 
with jealousy by the courts and may be pet aside on 
slight grounds, is a doctrine founded on the soundest 
morality and often recognized by the Supreme Court.” 
Layton v. Rhode Island Hospital , 205 Fed. 276; 
Ballentyne v. Smith , 205 U. S. 287 j 
Graff am v. Burgess, 117 U. S. 180; [ 

Morrison v . Burnette, 154 Fed. 617; 

Van Senden v. O’Brien et al. f LX \y. L. K. 378. 

“In Kres v. Hornstein, decided June 9, 1931, by the 
Court of Appeals of Maryland (155 Atl. 171), the ap¬ 
peal was from an order overruling exceptipns filed by 
mortgagor to a sale of the mortgaged property and 
ratifying the sale. It appeared the property was sold 
for $8,000, and the uncontradicted testimony of two 
real estate men was that the market value at the time 
of sale was over $14,000. * * * In reversing- the order, 
the Court of Appeals said that while the fact that mort¬ 
gaged property is sold at an inadequate prjce does not 
alone invalidated the sale, in case of great disparity, 
the court will be astute in extracting from the facts 
sufficient to justify annulment for mistake, surprise, 
inadvertence, or unfair conduct. The coujrt declared 
that a trustee selling mortgaged property must exer¬ 
cise the prudence reasonably expected from a property 
owner, and where he fails to exercise such qaution and 
prudence and in consequence the property is sold at a 
depreciated price, a court of equity will not sanction 
such sale, even though the conduct of the trustee may 
be untainted with fraud and the purchaser be without 
fault. It was further held that to have ^ resale of 
mortgaged property it is not necessary to produce one 
who would bid more at a resale.” LIX W. L. R. 549. 


18 


In Gould v. Chappell, 42 Md. 466, it was said: 

4 4 It is the duty of the trustee to bring the property tu 
the hammer in a judicious and advantageous manner, 
and if he fail to exercise that caution and prudence 
which may fairly and reasonably be expected from a 
provident owner in regard to the sale of his own prop¬ 
erty, and in conseqence thereof, the property is sold at 
a depreciated price, a court of equity will not sanction 
such a sale, even though the conduct of the trustee 
may be untainted with fraud, and the purchaser be 
without fault.” 

Hollman v. Ryan (D. C. App.), W. L. R. LX., p. 184: 

A trustee named in deed of trust to secure a loan 
sustains a fiduciary relationship to the debtor as well 
as to the creditor. Church v. Holmes, 60 App. D. C., 

46 F. (2d) 608; 59 Wash. Law Rep. 86. In the event it 
becomes necessary to sell the trust property, it is his 
duty not only to conform to the legal requirements but 
to see that the sale is conducted fairly, to the end that 
a reasonable amount may be realized therefrom. 

4 4 Where there has been misconduct on the part of the 
trustees affecting the fairness of the sale, or where 
thev have violated the terms of the trust in anv ma- 
terial particular, or where the sale has been upon such 
inadequate consideration as to shock the conscience and 
of itself suggest fraud or misconduct, equity will in¬ 
terpose and set aside the sale upon the application of 
the mortgagor and sometimes of the mortgagee.” An¬ 
derson v. White , 2 App. D. C. 408, 418, 22 Wash. Law 
Rep. 159.” 

4 4 It has been said by this Court that it is the 
settled practice of courts of equity to refuse a resale 
for mere inadequacy of consideration, and that this 
Court will not depart from that rule where no other 
cause exists. Meehan v. Blodgett, 86 Wis. 511, 57 
N. W. 291. This is doubtless a correct statement of 
the rule, but it seems from the argument in the present 

; 
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case that it may be easily misunderstood. It must be 
strictly confined to cases where there is absolutely no 
fact appearing except that the price is inadequate. 
Whenever other facts appear, such as mistake, misap¬ 
prehension, or inadvertence on the part of the inter¬ 
ested parties or of intending bidders, as a result of 
which it seems to the court that the failure 
fair and adequate price for the property 
whole on in part to such mistake, misapprehension, 
or inadvertence, the court will readily refuse to ap¬ 
prove the sale. No fraud is necessary to justify the 
court in so withholding its approval.” firiswold v. 
Barden, 146 Wis. 35, 37, 130 N. W. 952. 


to obtain a 
was due in 


“A general misapprehension existing lamong the 
bidders that the sale was to be made subject to re¬ 
demption when such was not the fact, the| 
hension having been produced by the act al 
tions of the commissioner, is ground, when connected 
with inadequacy of price, for setting asidk the com¬ 
missioner’s report and the sale.” Forman 
Dana (Ky.) 614. 


misappre- 
hd declara- 


v. Hunt, 3 


i 

Sale of property in bulk when it might ^asilv have 


been sold to better advantage in parcels. 


Gleason v. 


Kentucky Title Co., 78 S. W. 170, 25 Ky. E. 1546. 

(8th Ed.) Jones on Mortgages, Vol. Ill, p. 60j0: 

“To set a sale aside, there must in addition to in¬ 
adequacy of consideration, be some excuse, sjich as sur¬ 
prise, ignorance, mistake or inadvertence. It will be 
seen, however from the cases that a great inadequacy 
has refined the ingenuity of the learned judges in ex¬ 
tracting from the facts of the cases sufficient to justify 
annulling the sale.” Citing O’Connell v. Lpidsay, 39 
N. Y. Super. Ct. 523. 
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IV. 

The Court erred in denying the motion of the interveners 
for special findings of fact and conclusions of law. 

The testimony taken before the court on the confirmation 
* 

of sale consumed several weeks and a large number of wit¬ 
nesses were heard. Considering the importance of the liti¬ 
gation and the seriousness of the charges contained in the 
various objections filed by intervening bondholders, it is 
respectfully submitted that the action of the trial justice 
in refusing special findings of fact constituted an utter dis¬ 
regard for the spirit and requirement of rule No. 70 x /2 re- 
qiring the court to 4 ‘find the facts specially and state 
separately its conclusions of law thereon.” 

It would appear from Mr. Justice Lett’s order (R. 154) 
overruling the motions for special findings of fact, that 
his original written opinion on the confirmation of sale 
constituted of itself “a sufficient compliance with the rule.” 
That however, is not the case, for were it so, obviously, 
there would have been no necessity for a rule requiring 
separate findings of fact. If the upper court had desired 
only a “substantial” opinion, in lieu of special findings of 
fact, it would have so prescribed. It is to be assumed that 
equity opinions in causes of importance are always “sub¬ 
stantial.” 

That the lower court’s opinion on this point is untenable 
can be demonstrated by considering any one point in its 
opinion of November 28, 1932 (R. 124-126). For example, 
the body of the opinion states, “The court regrets that the 
price received approximating $6,800,000 does not bear a 
better relation to the assessed value and the market value, 
as testified to by various witnesses * * *. The court 

must determine whether the amount here bid is an adequate 
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price * * *. The court further finds tha^:, under the 

evidence and the law the price offered is adequate.’’ Here 
is a most important conclusion of law by the lower court. 
But is this in any sense a finding of fact? Obviously not. 
The appeal court is entitled to the findings of the trial 
court as to what was actually “ the assessed value and the 
market value, as testified to by various witnesses” so that 
it may determine for itself on appeal whether as a matter 
of law the price was ‘ 4 adequate.” Suppose, to take an 
exaggerated instance, the lower court had found as a mat¬ 
ter of fact from the testimony that the market value was 
$100,000,000; clearly the appeal court could as la matter of 
law decide that the price was “inadequate.’’ 

The action of the lower court in denying special findings 
of fact is specially unjust when we realize that c^n February 
15, 1933 (R. 153), at the time the court took tliis position, 
there was before it appellees’ motion to strik^ the state¬ 
ment of evidence, and when it was already apparent that 
the evidence would be stricken. Certainly, a faiij regard for 
the appeal court would require the most positive and de¬ 
tailed findings of fact in a cause where all the evidence is 
stricken from the record. The refusal of both the state¬ 
ment of evidence and the findings of fact constitute a very 
substantial denial of justice to your appellants.| 

Your appellant is confident that even a cursbry review 
of the printed record will establish the conclusion that the 
requirement of this Court for findings of factj in equity 
cause, is virtually nullified by the refusal of the lower court 
to make any findings. 

“Findings are also distinct from the court’s opin¬ 
ion.” 21 C. J. 584, citing: 

Finney v. Guy , 189 U. S. 335, 23 S. Ot. 558, 47 
L. Ed. 839; 

Hendryx v. Perkins, 123 Fed. 268, 59 C\ C. A. 266. 



22 


In Alaska the judges written opinion does not con¬ 
stitute the findings of fact required by Code Civ. Proc. 
209. Junedii Water Co. r. Jualpa Co., 3 Alaska 382. 

“The specific, ultimate facts, as distinguished from 
mere legal conclusions, should be found directly and 
positively, and the findings should be consistent with 
each other.” 21 C. J. 584, citing: 

Bogda v. Glos, 244 Ill. 575, 91 X. E. 657; 

Friche v. Friche, 124 HI. A. 39; 

Adamshi v. Wieczoreh, 93 Ill. A. 357; 

Brennan v. Hushey, 31 Ill. A. 208; 

Farrell v. Bouch, 60 Xebr. 771, 84 X. W. 260; 

Bacon v. Childs, 1 Root (Conn.) 466; 

Rumsey v. People's R. Co., 144 Mo. 175, 46 S. W. 
144; 

Mount Carmel Borough v. Lehigh Valley Coal 
Co., 237 Pa. 186, 85 A. 137; 

New Cumberland Borough v. Riverton Cons. 
Water Co., 232 Pa. 531, 81 A. 799; 

Dichqy v. Norris, 216 Pa. 184, 65 A. 541. 

“A necessary fact cannot be implied from the facts 
found.” 

Weeden v. Hawes, 10 Conn. 50. 

“Everything asserted to support the judgment must 
appear in the statement of facts. Xo fact can be im¬ 
plied from the conclusions of law.” 

Kley v. Healy, 9 Misc. 93, 95, 29 X. Y. S. 3, 5 
(aff. 149 X. Y. 346, 44 X. E. 150). 

V. 

Th 3 Court erred in making and entering the order strik¬ 
ing the proposed statement of evidence. 

The record (R. 141) shows that on December 22, 1932, 
within 20 days after the decree confirming sale, the appel¬ 
lants filed an approved bond for costs and also a copy of the 
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proposed Statement of Evidence. As a mattjer of fact a 
copy of said Statement of Evidence was handed to the clerk 
of the trial justice. On January 5, 1933, an oijder was en¬ 
tered by the court extending the time for the bondholders ’ 
Protective Committee to file amendments to tjie proposed 
Statement, said extension being for 15 days, pn January 
19, 1933, was filed a further order extending jthe time to 
file proposed amendments to Statement of Evidence for 15 
days from January 21, 1933. The proposed Amendments 
by the Bondholders * Protective Committee wAs not filed 


1933, which 
Statement. 


till some time during the 6th day of February, 
was the 45th day after the filing of the proposed! 

It is respectfully submitted by your appellajnt that the 
Statement of Evidence was technically and practically sub 
judice from January 5, 1933 on, that is from the date when 
the court undertook to enter orders relative t|o this pro¬ 
posed Statement. It is suggested that the cornys position 
in holding that the Statement had not been subijnitted to it 
for settlement and vet at the same time entering orders 

v o 

of extension to the time for amending same, is ihconsistent 
and untenable. It is further submitted that extensions of 
time to the appellees for amending the proposed Statement 
should equitably be treated as extending the tfme of ap¬ 
pellants for a like period; in which case therej remained 
plenty of time for settlement. 

From a practical standpoint the action of the appellee 
in virtually misleading your appellants into agreeing to 
extensions of time for filing of amendments to th^ 45th day, 
and then taking the position that the time for settling said 
Statement had elapsed, is indicative of the lengths to which 
appellee resorted to prevent the appellate court from re¬ 
viewing the actual evidence. And well might the appellee 
fear the review of this evidence, which contained such un¬ 
savory matter, to cite a random specimen, as the Admission 
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that the Central Hanover Bank & Trust Co., the court’s 
appointed trustee, held as collateral to secure a loan to the 
Bondholder’s Protective Committee all the deposited bonds, 
so that substantially the trustee ivas seller and buyer at the 
same time! 

VI. 

The Court erred in signing the order of December 19, 
1932, modifying the decree of sale. 

The substantial effect of this modification bv the court 
was to release the purchasers at foreclosure, namely the 
Bondholders’ Protective Committee, from a most important 
requirement in connection with their purchase. It is likely 
that had it been generally understood that the court would 
have been so lenient in waiving the requirements of sale in 
favor of a purchaser, others might well have appeared to 
bid for the property. Were it not for this modification, 
there is a grave question also whether the Protective Com¬ 
mittee could hate completed its purchase and its so-called 
reorganization plan. It is respectfully submitted that the 
action of the court in this respect was most unusual, unjusti¬ 
fied by precedent, and grievous to your appellants. 

VII. 

The Court erred in making and entering the order of 
February 20, 1933, confirming the second report of the 
trustee to sell. 

Aside from the general proposition that the approval of 
the Second Report and Supplement of the trustee, under 
which transfer of the property and distribution of proceeds 
were ordered, constituted the final link in enabling the Pro¬ 
tective Committee to squeeze the minority bondholders out 
of their interest! for a fraction of the true value, this order 
presents several other matters of grave injustice. 
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(a) The court approved an arrangement thereby fees 

\ 

of the trustee appointed by the court in an equjity proceed¬ 
ing to conduct a foreclosure sale were paid by the pur¬ 
chasers (R. 161). Standing alone this would a|ppear to be 
prima facie evidence of collusion between trustee and pur¬ 
chaser. 


i 

( b) Throughout this litigation your appellants had con¬ 
tended that the friendly receivers, that is friejndly to the 
Halsey, Stuart Co. Protective Committee, were deliberately 
sacrificing the best interests of the bondholder^ by retain¬ 
ing certain of the encumbered properties whiclj were sub¬ 
ject to about $4,000,000 prior liens. See Torgeson petition 
(R. 42, 43). No attention was paid to these repeated com¬ 
plaints of the minority bondholders that the revenues of the 
clear properties were being dissipated in the Support of 
encumbered properties having no real equity. Peculiarly, 
the memorandum of Mr. Justice Letts in confirming the 
sale refers to the sale price as being in the sum of j$6,800,000, 
on the theory, apparently, that in taking over the encum¬ 
bered properties at $4,000,000, that is, the amoiint of un- 


$4,000,000 
for them. 


deriving liens, the purchasers had actually paid 
for them. Actually, of course, nothing was paid 
In the Second Report of the trustee, certain adjustments 
were made relative to rentals, taxes, and interest ttems, etc., 
involved in the encumbered properties. Thus some $80,000 
was deducted from the $2,800,000 price as a present to the 
purchasers for being so magnanimous as to accept the en¬ 
cumbered properties gratis, and technically as ap offset to 
accrued interest on underlying liens (R. 150). The theory 
was that the purchasers would pay up the said accrued in¬ 
terest with the proceeds of these adjustments. It is to be 
noted that neither the receivers nor the purchaser^ were in 
any wise contracted to make the payments on said under¬ 
lying liens. 
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Some $40,000 of these adjustments for example, were 
made on the Stoneleigh Courts, one of the properties with 
underlying first and second trusts totaling $1,500,000. It 
had long been recognized by all parties to the litigation 
that there was no equity in this property. Nevertheless, 
it was advertised in the sale and some $40,000 adjustment 
given to the purchasers. Immediately after the sale the 
purchasers dropped the property but retained the $40,000 
adjustment. This situation was before the court in ap¬ 
proving the Second Report of the trustee, but the adjust¬ 
ment was allowed to the purchasers nevertheless. It is 
interesting to note that shortlv afterwards the said Stone- 
leigh Courts was sold under the underlying first trust and 
purchased by the first trust holder for less than $1,000,000. 

In connection with the second appeal from the order ap¬ 
proving trustee’s Second Report and Supplement, your 
appellants filed a second proposed Statement of Evidence 
incorporating all the evidence in the cause, which second 
Statement was in effect stricken by Mr. Justice Letts hold¬ 
ing that the Statement of Evidence on the second appeal 
must be restricted only to such minor matter as was heard 
at the time of signing the order confirming the Second Re¬ 
port, and barring any reference to the evidence on con¬ 
firmation of sale. It is respectfully submitted that the 
court erred in thus emasculating the second Statement for 
the following reasons: 

(a) The order appealed from itself recited that it was 
signed on consideration of “all other proceedings and plead¬ 
ings in the above entitled cause” (R. 155). 

(b) The order approved payment of trustee’s fees by 
the purchasers (R. 143), which could only be excused, if at 
all, by a review of all the evidence in the cause. 



(c) An equity appeal searches the whole reccjrd de novo, 
not a particular portion thereof. j 

Conclusion. 

The Wardman financing and “reorganization” is an 
epic in the financial history of Washington. It Is a case of 
material interest to thousands of small investors in this 
city and throughout the country, who innocently placed 
their faith and savings in the security of what were al¬ 
legedly some of the finest properties in the natioji’s capital, 
at the inspiration of the “Old Counsellor.” Tlieije occurred 
a default just a little more than two years after the sale 
of the $11,000,000 first mortgage bonds secured by clear 
properties alone assessed for about $ll,000,00(j), and ap¬ 
praised by the Halsey, Stuart Co.’s agents at cldse to $18,- 
000,000, to say nothing of the encumbered properties. 
Thereupon, a Halsey, Stuart Co. hand-picked “protective 
committee” compelled most of the hapless investors, dis¬ 
organized and without means for united action, to sur¬ 
render full control of their holdings to this dommittee, 
which proceeded during the worst economic emergency in 
our history, to force through a foreclosure undei] the most 
drastic terms, requiring practically the sale of |the prop¬ 
erties as an entirety for all cash, and for the unconscionably 
inadequate price of only $2,800,000, representing but a 
fraction of the real value of the properties; alf without 
the slightest regard for the rights of minority bondhold¬ 
ers. And at no point has the court of equity made a move 
towards preventing this outrageous ravishment o|f the un¬ 
fortunate bondholders. 

To the investors, and for that matter to the public at 
large, the manner in which this has been carried out seems 
unbelievable and fantastic; yet sadly enough it is only too 
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true, and in the realization cf this truth comes a weakening 
of faith in the institutions and processes which make such 
things possible. 

It remains for this Honorable Court of Appeals in the 
exercise of its salutary and remedial powers to reaffirm the 
faith in the ultimate triumph of justice; by setting aside 
this unconscionable sale, and by insuring a truly equitable 
sale at an appropriate time, conducted by disinterested and 
upright trustees, under fair conditions and rational terms, 
to the end that your unfortunate bondholders realize a 
just return for their holdings. 

Respectfully submitted, 

Joseph Low, 

Attorney for Appellant 

Harold H. Shatter. 
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APPENDIX A. 

Transcript of Testimony Before Mr. Justice Letts on 

Hearing for Confirmation of Sale Friday, November 18, 

1932, Vol. V, pp. 697-698. 

1 i 

“Mr. Garnett: If your Honor please, I call your attention 

to the fact that I said I thought there was a statement in the 
record in the hearing before Justice Adkins on the ques¬ 
tion of the decree of foreclosure, a statement by him as to 
his position to confirming the sale of these properties at 
a certain value. I desire for the convenience of] the court 
to read from pages 191 and 192 of Plaintiff’s Exhibit No. 1, 
being the transcript of the hearing. On page 19l the court 
was considering whether the sale should be for ill cash or 
apply rule 68, with one-third cash and the balancje on time, 
and the inquiry of counsel if they would have toi rewrite a 
certain page, and Mr. Hanlon said: “No, your Honor, that 
would not make any difficulty on that, your Honor. That 
difficulty would come in getting some sort of ^nachinery 
set up so as to insure receiving sufficient cash.” 

The Court: Receiving the monev? I 

i 1 m, 

Mr. Hanlon: First of all, I am thinking of receiving cash. 

The Court: I have difficulty in thinking anything but that 
the Wardman Park and the Department of Justice would 
bring enough to pay those expenses. 

Mr. Low: Beside the Carlton Hotel and the pathedral 
Mansions. 

The Court: What is the valuation of the Wardinan Park 
Hotel? 

Mr Obear: With the annex, nearly $4,000,000. j 

The Court: Is there a trust on that? 

Mr. Obear. No, there is no trust on that. 

The Court: Then I cannot see why one-thir^d on the 
Wardman alone would not be enough. 

Mr. Low: If there is a bidder for it. If the}*e is not, 
then it would go in the entirety. 
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The Court: 1 do not know what someone else will do . 
I do not know whether it will come before me or not, but 
I should hesitate to approve a sale for $2,000,000 if it is 
assessed for $ 4 , 000 , 000 . I should think getting $600,000 
cash there is a practical proposition. I feel better to fol¬ 
low the rule. (Italics ours.) 

Mr. Garnett: I think it is assessed at $4,900,000.’’ 
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IN THE 


Court of Appeals, Bistrict of Columbta 

_ 

No. 6011. 

W. Bissell Thomas, Alfred C. Torgeson, Harold H. 

Shaller, et al., Appellants , 

vs. 

Central Hanover Bank and Trust Company and 
Frank Wolfe, Trustees, Leonard L. Stanley] et al. 

MOTION TO DISMISS OR AFFIRM. 

Come now the appellees, Central Hanover Bank and 
Trust Company and Frank Wolfe, Trustees, by their 
attorney, John J. Hamilton, and the appellees, Leonard 
L. Stanley, et al., by their attorney, Paul E. Lejsli, and 
move the entry of an order dismissing this appeal or 
affirming the order of February 20, 1933, from which 
this appeal is taken, for lack of assignments of error 
in accordance with the rules of this Court, and because 
the assignments of error relate to matters not review- 
able on this appeal, and raise only questions | as to 
which the pretense of error is frivolous, and in support 
of this motion sav : 

* i 

1. The Assignments of Error contain no specific 
statement of error involved in the order of distribu¬ 
tion of February 20, 1933, which is the order ap pealed 
from, nor in any prior orders. 

2. The Assignments of Error numbered 1 to 5 (a) 
complain of the entry of any and all orders in the cause 
below, whereas it is res ad judicata that the caube be¬ 
low was maintainable, inasmuch as it had proceeded to 
final decree of foreclosure, not appealed from, long be¬ 
fore the entry of the order of distribution of Febru- 
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ary 20, 1933, which is the order appealed from; 
(b) complain of the entry of the prior appealable de¬ 
cree and orders which are not reviewable on this ap¬ 
peal; and (e) complain of errors material only to ap¬ 
peals not prosecuted from prior orders. 

3. The Assignment of Error numbered 6 complains 
of the order of December 19, 1932, as an order “modi¬ 
fying” the decree of sale, whereas said order was a 
direction to waive a provision, the occasion for which 
had ceased, which waiver was beneficial to appellants; 
and the assignment is frivolous and has been aban¬ 
doned. 

4. The Assignment of Error numbered 7, which re¬ 
lates to the order of distribution of February 20, 1933, 
which is the order appealed from, is general, without 
specification of any particular error therein involved, 
and said assignment is therefore good only if it was 
error to enter any order of distribution whatsoever; 

and a contention that anv order of distribution would 

% 

be error would be frivolous, because, if no order for 
distribution was proper, the result would be that the 
trustee would hold the proceeds of sale indefinitely. 

5. Even if all the decrees and orders entered below 
were now reviewable on this appeal, it must neverthe¬ 
less be dismissed (or affirmed) because none of the evi¬ 
dence upon which said decree and orders were entered 
is before this Court. 

i John J. Hamilton, 

i Attorney for Appellees Central 

Ilanover Bank and Trust Com¬ 
pany and Frank Wolfe, Trus¬ 
tees. 

Paul E. Lesh, 

Attorney for Appellees Leonard 
L . Stanley, et al. 
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IN THE 

Court of Appeals, Bfetrict of Colutaa 


No. 6011. 


W. Bissell Thomas, Alfred C. Torgeson, HarcIld H. 

Shaller, et al.. Appellants, 

vs. 

Central Hanover Bank and Trust Company and 
Frank Wolfe, Trustees, Leonard L. Stanley, :st al. 

MEMORANDUM IN SUPPORT OF MOTION. 


1. The Assignments of Error Lack a Specific State¬ 
ment of Error in the Order Appealed Fro 

On their face, the seven assignments of error in the 
present case do not purport to be more than ail enu¬ 
meration of the decree and orders entered herein, 
coupled with the statement as to each of them thjat its 
entry was error, preceded by the general statement 
that all and any orders herein were error. 

The oft-quoted Rule V, Section 9, requires tlnjt the 
“errors shall be separately and specifically stated” 
in the assignment of errors. 
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In Clerks Investment Co. v. Sydnor, 19 App. D. C. 
89, 95, the fifth assignment was “that it was error to 
pass any decree in favor of the complainant in the 
cause”. This Court said: 

“The fifth assignment, as we have also repeat¬ 
edly held, is too general for the cognizance of this 
Court.” 


See also Hunter v. United States, 48 App. D. C. 19, 
26, where the Court said that an assignment that the 
Court received improper evidence “amounts merely to 
a general assignment of error, which, in the absence of 
any specific designation of the errors upon which it is 
based, will not be considered”. 

The rule is thus stated in Ruling Case Law: 


“A general assignment without specification of 
the particular point relied on gives no information 
to the appellate court or to the adverse party and 
will not as a general rule be considered.” 2 R. C. 
L. 161. 


The rules of this Court recognize that the purpose 
of specific assignments of error is to give information, 
not alone to this Court, but also to the Court below 
and to the adverse party in the making up of the rec¬ 
ord on appeal, by requiring the filing of assignments 
in the Court below before a bill of exceptions is sub¬ 
mitted and before the transcript is made up. In the 
case at bar, the appellees made no counter designation 
for the record on appeal; they could not do so in the 
absence of information as to what alleged errors were 
to be urged on this Court. 

This case is to be distinguished from cases where 
an action of the court below such as the sustaining of 
a demurrer is complained of, and the grounds of the 


p" 

o 


demurrer appearing elsewhere in the record njeed not 

be separately specified in the assignment. When such 

assignments have been sustained by this Court, as in 

Saks v. B. H. Stinemetz & Son Co., 54 App. D. C. 38, 41, 

this Court has been careful to sustain them ohlv “in 

* 

the circumstances of the case”. See also Cattell v. 
Jefferson, 60 App. D. C. 261, 262, where the decree 
below was considered and affirmed on its merits though 
the assignment of error was held to be not so (specific 
“as the rule contemplates”. 

See also— 


McCarthy v. Ruddock, 43 F. (2d) 976, 977; 
Trustees Svstem Co. v. Pavne, 65 F. (2d) 103, 
10S. 

I 

This Court has at no time departed from its hale as 
expressed in Cooper v. Sillers, 30 App. D. C. 567, 573: 

“This Court will only consider errors that are 
properly assigned, and which have been called to 
the attention of the trial court.” 


In the case at bar, the order appealed from was 
entered February 20, 1933 (R. 154). Three days there¬ 
after, the appellants filed a paper which is captioned 
their exception to this order (R. 164). This paper was 
merely filed in the Clerk’s office and has no proper 
place in the record as having been called to the atten¬ 
tion of the Court below. If, however, it be considered 
by this Court in expansion of the assignment of errors, 
it will be found that appellants’ complaint is that the 
order was in furtherance of prior orders and in dis¬ 
regard of alleged facts which are not in the Record 
otherwise than by assertion of the appellants. I^y this 
paper appellants make plain that the only error or 
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ground of exception they have with reference to the 

order appealed from is not an error involved in the 

particular order (for they do not deny the order would 

be regular enough if the prior proceedings had been 

regular), but a general objection to the prosecution of 

the suit which if well-founded would have prevented 

the entry of the prior orders and therefore would have 

made unnecessary this one. 

* 


2. The Assignments of Error Numbered 1 to 5 Have to 
Do With Prior Appealable Decree and Orders Now 
Res Ad judicata. 


The substantial error of the appellants is that they 
seek to make their appeal from a subsequent order of 
distribution the means of bringing before this Court 
for review prior orders which were final in their nature 
and appealable, from which no appeals were prose¬ 
cuted. 


As appears even from the assignments of error, the 
principal decree was that of foreclosure and sale, en¬ 
tered October 14, 1931 (R. 62), entered on findings of 
fact and conclusions of law (R. 56) after two memo¬ 
randa by the trial judge (R. 48 and 49). 

More than a year later, on motion to confirm the 
trustee’s report of sale filed October 24, 1932 (R. 92), 
proceedings were had and certain papers by way of 
objection were tiled which appear in the record (101 
to 124). The fact that affidavits in support of the sale 
were filed appears (R. 124), though the contents of 
these affidavits do not appear in the record. Oral evi¬ 
dence was taken. Proceedings were taken towards 
the settling of a statement of the evidence (R. 141), 
but the proposed statement of evidence was stricken 
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the same to the Court as required by the rules (R. 163). 
On this evidence the Court below made its findings 
of fact incorporated in its memorandum filed Novem¬ 
ber 28, 1932 (R. 124), which was adopted as a finding 
of fact in its decree confirming the sale entered Decem¬ 
ber 1, 1932 (R. 126). 

The order appealed from was entered on thb report 
of the trustee to sell filed February 6, 1933 (R. 141), 
supplemented February 20, 1933 (R. 159), and upon 
evidence taken in open court upon a question which 
arose upon this report of sale, that is, as to an item of 
interest on the underlying mortgages on St^neleigh 
Court. It was entered February 20, 1933 (R. 154). 

With regard to the evidence upon which this order 
appealed from was entered, a statement of evidence 
was hied March 13, 1933 (R. 166), but no statement of 
evidence nor explanation of its absence appears in the 
printed record. The fact in this regard appears in the 
petition for a writ of mandamus filed by the present 
appellants in Original 2121 in this Court (Paragraph 
VIII), that is to say, the trial judge declined to restate 
and include as a part of the statement of evidence 
taken on the consideration of the trustee’s second re¬ 
port, the evidence which had been taken upon the trus¬ 
tee’s motion for confirmation of sale leading to the 
order of confirmation of December 1, 1932. T)ie con¬ 
tention of the appellants was, as appears in Paragraph 
IX of their said petition for mandamus in this Court, 
that all of the evidence which had been adduced before 
the same and other judges in the proceedings leading 
to the entry of the prior decree and order m said 
equity cause had become 4 ‘automatically a part! of the 
record and is and must be duly considered by thb Court 
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in every judicial action, and the appeal from said order 
of distribution being an appeal from an order made in 
an equity proceeding is a hearing de novo in this Court 
on the record’’ so made. But the justice below ruled 
that he would not sign anv statement of evidence which 
recited, contrary to the fact, that there was brought be¬ 
fore him again or that he considered again in connec¬ 
tion with the order of distribution of February 20,1933, 
the evidence which had been integrated into his memo- 
randum of November 28, 1932, and the order of con¬ 
firmation of December 1, 1932. These facts, appear¬ 
ing in this Court in said petition for mandamus, are 
the facts which explain tlie absence from the present 
printed record of a statement of evidence on this ap¬ 
peal from the order of February 20, 1933. The peti¬ 
tioners, being offered by the trial court only a proper 
statement of the evidence, failed to submit for signa¬ 
ture any statement at all. In appellants’ brief tiled 
herein October 27, 1933, appellants’ own summary of 
their complaint is that the trial justice “would not 
permit any evidence taken on the matter of the con¬ 
firmation of the sale to be included in an appeal from 
the order distributing the proceeds of that sale” (brief, 
p. 12). This same brief states (p. 13) that “no effec¬ 
tive appeal, based on facts and the evidence proving 
those facts, can be had unless that evidence is before 
the appellate tribunal.” 

The present appeal is just such an appeal as counsel 
for appellants thus confess must be ineffective. Not 
onlv does the record fail to contain anv foundation for 
the facts they allege and rely upon, but these alleged 
facts have a relevancy only, if at all, to the prosecution 
of the proceeding as a whole, and the proceeding has 
already ripened into a decree of foreclosure and an 
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order of confirmation which cannot upon well-estab¬ 
lished principles be reexamined upon an appeal from 
the subsequent order of distribution. 

As appears also from jorior proceedings in this 
Court, the appellants did at one time contemplate two 
appeals, one from the order of December 1, 1932, an¬ 


other, this one, from the order of February 2 


p, 1933. 


They had filed in the Court below two assignments of 
errors, one applicable to each proposed appeal. Both 
assignments of errors are in Original Docket No. 2087 
in this Court as Exhibits B and C to the objection to 
the motion to consolidate the appeals, referred to in 
paragraph 15 thereof. The present appellants filed 
their “answer to objection to motion to consolidate 
appeals” in said Original Docket No. 2087, anc^ in an¬ 
swering said paragraph 15 stated that these two as¬ 
signments of errors were pending in the Courtj below. 
It is interesting, at least, to note that the assignment 
of errors on the proposed appeal from the ofder of 
December 1, 1932, was identical with the assignment 
of errors on this appeal from the order of February 
20, 1933, excepting only that the former one of the 
two assignments necessarily omitted the seventh error 
assigned, which is the only error assigned in the pres¬ 
ent record directed at the order of February 2(1), 1933, 
here appealed from. When this Court in said Orig¬ 
inal Docket No. 2087 denied the motion to consolidate 
the appeals, the plan on the part of the appellants to 
attempt to prosecute in this Court an appeal from the 
order of December 1, 1932, was apparently abandoned, 
and the assignment of errors appearing as aforesaid 
in this Court only in said Original Docket No. 2C|87 and 
applicable to the order of December 1, 1932, do^s not, 
of course, appear in the present record. 


It is therefore unnecessary to press again upon this 
Court the contention we made in said Original Docket 
Xo. 2087 that the jurisdiction of this Court to enter¬ 
tain an appeal from the order of December 1,1932, was 
lost when no transcript was filed herein, and no exten¬ 
sion of time granted, on or prior to March 7, 1933, 
which was sixty days after the proposed appeal was 
perfected by the filing of the appeal bond, December 
22, 1932 (R. 140). Xo motion relative to either appeal 
was filed in this Court until in said Original Docket 
2087, on April 5, 1933, the motion was made to consoli¬ 
date the two appeals and to extend the time to file 
transcript. After the motion to consolidate was de¬ 
nied, and subsequent extensions granted, only one, the 
present, appeal was prosecuted. 

The present theory of the appellants is, therefore, 
that in this appeal from the order of February 20,1933, 
they can challenge and have reviewed prior orders 
which were themselves appealable. 

It is respectfully submitted this course cannot be 
followed. 

Appeals from subsequent orders do not bring prior 
appealable orders before the Court for review. 

Turner v. Farmers Loan and Trust Company, 
106 U. S. 552, 556. 

Central Trust Co. v. Grant Locomotive "Works, 
135 U. S. 207, 225. 

Condon v. Gray, 6 Mackey, 17 D. C. 330, 333. 

4 Corpus Juris 688, Sec. 2587, and cases cited. 

Inasmuch, therefore, as neither the decree of fore¬ 
closure of October 14, 1931, nor the order confirming 
the sale of December 1, 1932, which are the basis of 
assignment t of errors Xos. 2 and 3, are before this 
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Court for review, then assignments Nos. 4 arid 5 be¬ 
come immaterial because they complain only of inci¬ 
dental matters which would be material or proper to 
be considered only if the order of December 1, 1932, 
were before this Court for review. Inasmuch as that 
order is not here, further special findings and ja state¬ 
ment of the evidence on which it was foundec} would 
not be relevant to this appeal, and therefore the order 
denying the motion for further findings and the order 
striking the proposed statement of evidence arb imma¬ 
terial on this appeal. | 

This subject matter was brought before the Supreme 
Court of the United States by the present appellants in 
original proceeding unnumbered of the present term. 
In that proceeding, entitled in the Supreme Cojirt Ex 
parte W. Bissell Thomas et ah, petitioners, the present 
appellants sought leave to file a petition for a writ of 
mandamus and a rule to show cause was laic^ upon 
Associate Justice F. Dickinson Letts and the Sujpreme 
Court of the District of Columbia by order of the Su¬ 
preme Court entered October 9, 1933. The appellees 
filing the motion to which this memorandum is at¬ 
tached, have sought to obtain a sufficient number of 
copies of the printed petition and brief in support 
thereof to file the same herewith, but without success. 
Counsel signing this memorandum have onl^ one 
printed copy of said petition and brief in support 
thereof, which thev are lodging with the Clerk of this 
Court. Prints of the return by F. Dickinson Letts, 
Associate Justice of the Supreme Court of the District 
of Columbia, and the Supreme Court of the District 
of Columbia, and the exhibits and memorandum iij sup¬ 
port of the return, have been lodged with the Clerk of 
this Court for the information of this Court. Oil No- 
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vember 13, 1933, the Supreme Court discharged said 
rule, and denied the present appellants leave to file 
their petition. 

3. Assignment of Error Numbered 6 is Frivolous. 

This assignment, which complains in general terms of 
the order entered December 19, 1932, characterizes 
said order as one ‘‘modifying the decree of sale”. As 
a matter of fact, said order (R. 136) merely aiithor- 
ized the receivers and the trustee to waive a provision 
of the decree of sale, which waiver was distinctly bene- 
ficial to all bondholders, whether or not they were 
bondholders participating in the purchase of the prop¬ 
erty. It was obvious to the Court below and becomes 
* 

apparent upon the briefest consideration that neither 
the two appellants who objected nor any bondholders 
could have claimed any injury to them. 

When the decree of sale was entered, a detailed pro¬ 
vision in it was made desirable and was included be¬ 
cause of the following circumstances: It was then 
known that 94 per cent of the bonds were held by the 
the Bondholders’ Committee, and that a bid would 
likelv be made by Reorganization Managers on their 
behalf. They would be entitled to credit on their pur¬ 
chase for the distributive value of the bonds held by 
them. It was, of course, known that the expenses of 
the sale and the distributive shares of the non-deposit¬ 
ing bondholders must be paid in cash. The property 
was in the hands of receivers appointed in aid of the 
foreclosure, and it was unknown what their cash posi¬ 
tion would be when they would be called on to sur¬ 
render the property to the purchaser. A possible de¬ 
ficiency in receivership costs was, therefore, treated 
as an expense of sale which must be provided for in 
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cash in the event the property was bought in by Re¬ 
organization Managers. Any surplus in the receivers’ 
hands after the payment of their obligations a^id ex¬ 
penses would, of course, become payable to the bond¬ 
holders as an additional distribution when the receiv¬ 
ers ’ accounts should be settled. There was, therefore, 
included in the decree of sale, paragraph 7 (R. 70), a 


provision that in the event bonds were tendered by the 
purchaser in payment of the purchase price, the pur¬ 
chaser should nevertheless pay in cash an amount suffi¬ 
cient to provide for the expenses of the sale and to de¬ 
posit with the receivers $150,000. When the receivers 
should settle their accounts, the balance in their posses¬ 
sion was directed to be returned to the trustee to be 
applied, like the proceeds of sale after expenses, tb dis¬ 
tribution on the bonds (Decree, paragraph 10 B, para¬ 
graph 9, R. 73, 71). These provisions were wholly in¬ 
applicable in the event the property should be bought 
by someone who paid cash and did not tender bonds, 
and would have been immaterial and unnecessarv on a 
purchase by anyone excepting the Reorganization Man¬ 
agers, who were expected to hold so large a percentage 
of the total issue of bonds. 

When the sale had actually been made, reported to 

the Court and confirmed, and 94 per cent of the bonds 

had been tendered to the trustee in partial settlement 

of the sale, it developed that the receivers had already 

a surplus of cash in their possession as compared with 

their possible obligations and charges, and that) the 

provision for the deposit of $150,000 with them until 

thev should settle their accounts had become unneces- 
* 

sarv. These facts were brought to the attention or the 
Court by the petition of the Bondholders’ Committee, 
filed December 19,1932 (R. 132), upon which the ofder 


complained of in this assignment of error was entered, 
which order directed the receivers and the trustee to 
waive this provision for the deposit of $150,000 (R. 
136). The practical result from an accounting stand¬ 
point of the waiver of this provision was to increase 
by $150,000 the amount of the primary distribution to 
all bondholders to be made bv the trustee on the settle- 
ment of the sale. If the provision had not been waived, 
its effect upon the trustee's account would have been 
the same as an increase in the cost of sale, thus de¬ 
creasing the amount distributable from the proceeds 
of sale to bondholders, that is, decreasing the amount 
of credit to be given for the bonds tendered in settle¬ 
ment, and likewise decreasing the distribution to the 
non-depositing bondholders. Later, when the receivers 
should settle their accounts, this $150,000 unnecessarily 
paid to them would have been returned to the trustee 
and would have operated to increase the amount of the 
subsequent distribution. The only effect of the waiver 
was, therefore, to accelerate credit and distribution to 
all of the bondholders. 

This waiver was sought by the Bondholders' Com¬ 
mittee in order to accelerate the credit to them so that 
this increased credit would be available in the settle¬ 
ment of the sale. Only two of the four appellants op¬ 
posed it, and they not on the ground of any injury to 
them (R. 135). The statement in their objection that 
independent purchasers might have been discouraged 
by the provision in the decree is without merit because 
the provision by its terms applied only to a purchaser 
for the entire property tendering bonds in settlement. 
Their objection that vested interests had attached bv 
reason of the provision in the decree is obviously an 
empty one in view of the nature of the modification as 
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above described. The receivers, in the interest] of an 
adequate fund to cover their obligations and compen¬ 
sation, were the only persons with a possible interest 
in opposition to the order, and they interposed no ob¬ 
jection. 

The brief on appeal, filed herein October 27, 1933, 
on behalf of the two appellants who made tint only 
objection below to this waiver, omits altogether to 
mention this assignment of error. The brief bn ap¬ 
peal of the appellant Harold H. Shallcr mentions this 
assignment, but he is in the position of having made 
no objection in the Court below and his mention ^>f the 
matter in his brief (p. 24) fails to point out any Injury 
to him. As above explained, he, in common with all 
other bondholders, was actually benefited by the 
waiver. 

It is, therefore, respectfully submitted that the as¬ 
signment of error numbered 6 is frivolous, and has 
been abandoned by the only appellants who mac|e the 
point below. 

4. Assignment of Error Numbered 7, Being General, 
Amounts at the Most Only to an Assertion th^t No 
Order of Distribution Should Eave Been Made 
and is Therefore Frivolous. 

This is the only assignment of error relating tb the 
order of distribution of February 20, 1933, which is 
the order appealed from. 

As pointed out under heading 1 above, it is i^i its 
own terms general and fails to indicate in what re¬ 
spect error was committed in the order directing] dis¬ 
tribution, and its generality is not helped 
filed February 23, 1933 (R. 164) as an 
which though not shown to have been cal 


by the paper 
except ion”, 
led to the at- 
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tent ion of the Court does purport to state wliat ob¬ 
jections the appellants had to the entry of said order. 
As there appears, the appellants’ position is not that 
the distribution which was ordered was in any respect 
wrong, but that no order of distribution at all should 
have been entered for the same reasons and none others 
upon which appellants rest their objection to the entry 
of any orders at all in this suit. That objection is 
founded upon allegations of fraud and conspiracy 
which appellants in said ‘‘exception” assert were 
proven, but as to which the Court found adversely (R. 
125). 

If this Court agrees with our conclusion above sup¬ 
ported that assignments of error directed at the de¬ 
cree of foreclosure and the order confirming the sale 
are outside the scope of this appeal, and that those 
orders now stand as adjudications not here reviewable, 
then for the appellants to contend that no order of dis¬ 
tribution should be entered is to contend that the trus¬ 
tee in possession of the proceeds of sale should not be 
directed what to do with them. Even the appellants do 
not take this position, as we understand them. Their 
contention iis that the proceedings should be vacated 
from the beginning. Their only objection to the order 
of February 20, 1933, is the same as that which they 
have against everv order entered in the case, and that 
objection is founded upon their refuted allegations of 
fraud and conspiracy. 

In the separate brief (pp. 25 to 26) for the appellant 
Shaller, lie'attempts to revive in this Court a specific 
objection not assigned as error, as to adjustment of 
interest on Stoneleigh Court. The facts about this were 
fully explored before Justice Letts (R. 155), and none 
of the evidence upon which he acted is before this court. 


These statements in the Shaller brief should be dis¬ 
regarded for several reasons: because they hre not 
within the scope of the assignment of error; and be¬ 
cause they depend on alleged facts which are pure as¬ 
sumptions made in the brief not supported by any evi¬ 
dence. His conclusions of law based on the assumed 
facts are likewise demonstrablv unsound, but a discus- 
sion of this would be of a hypothetical case as tfie rec¬ 
ord stands. 

Excepting for this feeble argument in Mr. Sljaller’s 
brief, there is neither in the assignment of errors, nor 


in the record, nor in the appellants 7 briefs, any objec¬ 
tion to what was ordered February 20, 1933, bv way of 
distribution,—the only point made is that neither this 
order nor any other should ever have been entered in 
this suit. 


5. Even if All the Decrees and Orders Entered Below 
Were Now Reviewable on this Appeal, it Must 
Nevertheless Be Dismissed (or Affirmed) Because 
the Appeal is Based on Alleged Facts Not before 
this Court. 

It has been sufficiently pointed out that the order ap¬ 
pealed from is attacked, not for any error in it, but 
merely on alleged facts which it is argued would re¬ 
quire the reversal of the original decree and all sub¬ 
sequent orders. 

It seems unnecessary for these appellees to prolong 
this memorandum by any argument based upon the un¬ 
sound assumption that this court has power to review 
the appealable orders prior to the order appealed from. 
On the other hand, we are reluctant to submit th<|) mo¬ 
tion without pointing out that if the prior decree of 
foreclosure of October 14, 1931, and the order confirm- 
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ing the sale of December 1, 1932, were here for re¬ 
view, they would be affirmed. 

The attack on them, made in appellants’ brief, is 
that they and the order appealed from were the result 
of fraud and conspiracy. This attack will be found in 
the record* in the several objections to the confirmation 
of the sale (R. 101-124), particularly in those of appel¬ 
lants Thomas and O’Connell (R. 105-121). This at¬ 
tack is repeated in their brief, where they say (p. 7) 
that it is necessary to sustain the attack, “to interro¬ 
gate, under oath, the conspirators”. They were given 
full opportunity in the court below to prove their al¬ 
legations,—they cross-examined the “conspirators”,— 
and the court below found as a fact that there had oc¬ 
curred nothing “amounting to fraud, actual or con¬ 
structive” (R. 125) and “nothing inconsistent with 
honesty of purpose and fair dealing” (R. 126). 

Under these circumstances, with no statement of 
the evidence here, it is respectfully submitted that the 
appellees should not be required to brief and argue 
this appeal upon any supposed merits, but it, being 
based on alleged facts not shown but adjudged against 
in the record, should be summarily dismissed or af¬ 
firmed on the ground that there is nothing here for 
this court to review to lead it to a different conclusion 
from that of the court below. 

In disposing of an appeal on motion, in Rozer v. 
May, 43 App. D. C. 103, 104, this Court said: 


“The statement of the evidence in this case hav¬ 
ing heretofore, by order of the court, been stricken 
from the record, the appellee, Henry May, moved 
to affirm the decree. 

“It appears that the cause was heard in the 
court below upon evidence in support of the bill 
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and answers. Xot being in the record, it {mist be 
presumed that it supported the decree. 

“The decree is therefore affirmed, with [costs.” 

In Newman v. Newman, 35 App. D. C. 497, ^00, this 
Court said: 

“It is the duty of an appellant to file a sufficient 
transcript of the proceedings in the court below to 
enable this court to decide all the questions that 
may be properly presented. This includes, in an 
equity case, all of the testimony introduced on the 
hearing. Failing in this duty, the court may dis¬ 
miss the appeal, or require, in a proper case, that 
the defect be supplied; or it may affirm the judg¬ 
ment or decree upon such insufficient transcript. 
Norment v. Edwards, 6 App. D. C. 107; Hunter v. 
Pit oenix l\Iut. L. Ins. Po., 12 App. X). C.. 3/31 Davis 
v. Harper, 14 App. D. C. 298-301; Ad naans v. 
Reilly, 27 App. D. C. 1G7-169; Cosey v. Smith, 32 
App. D. C. 193.” 

See also— 

Godfrey v. Roessle, 5 App. D. C. 299; 

Stockman v. Allen, 55 App. D. C. 223; 

Avery v. Vernon, 59 App. D. C. 284, 285; 

Perry v. Wilson, 60 App. D. C. 109. 

In Stradford v. Wagner, 64 F. (2d) 749 (C. C. A. 10th 
Circuit), the appeal was dismissed. The closing: sen¬ 
tences of the opinion on rehearing are peculiarly apt: 

“We are not advised as to what evidence or ad¬ 
missions were before the trial court when the de¬ 
crees were entered, for the record is barren of any 
proceedings below except the pleadings and or¬ 
ders. Decrees are reversed because of errors ap¬ 
pearing in the record, and not because of the ipse 
dixit of a brief.” 
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It is respectfully submitted that the motion to dis¬ 
miss or affirm should be granted. 

John J. Hamilton, 
Attorney for Appellees Central 
Hanover Bank and Trust Com¬ 
pany and Frank Wolfe, Trus¬ 
tees. 

Paul E. Lesh, 

! Attorney for Appellees Leonard 

L. Stanley, et al. 
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Now comes the appellant Harold H. Shalier and for 
reply to appellees’ motion to dismiss or affirm and memo¬ 
randum in support thereof, respectfully represents to the 
court as follows: 

Appellees’ motion to dismiss or affirm does |mot satisfy 
the requirements of rule 16 of this court governing such 


| jonvi of IppBHls, pidrict of 
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motions. Appellees neither allege that the appeal is taken 
for 44 delay only”, nor that the appeal is 44 so manifestly 
frivolous as to require no argument.” Appellees’ so-called 
44 brief memorandum”, some 20 printed pages long, per se, 
rebuts any such criticism of the appeal. 

This obviously improper motion represents a last des¬ 
perate attempt of the appellees to prevent a review by 
this court of the substantial issues involved in this tre¬ 
mendously important litigation. 

A reading of the motion and memorandum filed by the 

appellees at best leaves one in a great maze as to what this 

cause is all about. Had the appellees purposed to confuse 

this honorable court as to the true issues, thev could have 

• * 

used no better vehicle than this remarkable memorandum 
in support of their motion. Stripped of its redundancy, 
however, the position of the appellees is simply this, that 
having by a shrewd manoeuvre kept out of the record the 
testimony heard in the lower courts, appellees now chal¬ 
lenge this court’s right of review. 

Admittedly the appellees have succeeded in excluding 
from the record any bill of exceptions and findings of 
fact (the manner in which this has been accomplished being- 
in itself a matted of review); but your appellant respect- 
fullv suggests that this verv exclusion should make this 
honorable court i specially astute in searching the record 
to do substantial justice. 

4 4 The real end to be sought in all litigation is sub¬ 
stantial justice, and that to this end even appellate 
courts should ignore technical rules which may pre¬ 
vent its accomplishment.” Tutson v. Holland, 59 W. L. 
R. 552. 

What is the history of this issue—an issue which has 
brought poignant misery to thousands of investors through¬ 
out the country, and which has been the subject of exten- 
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sive investigations and even indictments by 


the Federal 


Justice Department? Briefly, and these matters are con¬ 
tained in the record and undisputed, in 1928, the Halsey, 
Stuart Co., a national investment house, floated an issue of 
$11,000,000.00 flrst mortgage gold bonds on \l improved 
buildings commonly called Wardman Properties, 5 of which 
buildings were free and clear of any underlying mortgages 
and which were alone assessed for about $1^1,000,000.00, 
but were represented as being worth about $]L8,000,000.00 
by the Halsey, Stuart Co. in selling these bonds. The 
Halsey, Stuart Co. at the time of the issue was substan¬ 
tially in control of the Wardman Co. which issued the bonds 
and knew beyond any reasonable doubt that this financing 
was entirely impossible and insured a collapse ^)f the finan¬ 
cial structure.* Two vears later the issud defaulted. 
Whereupon the same Halsey, Stuart Co. formed its own 
so-called Bondholders’ Protective Committee plus an un¬ 


conscionable reorganization plan under whicl: 


the bond- 
The Corn- 


holders lost complete control of their holdings, 
mittee then forced through a foreclosure of these properties 
at a judicial sale for the sum of $2,800,000.00 under a decree 
which substantiallv required the sale as an entirety of all 

* A j * 

the buildings including hotels, apartments, office buildings, 
for an all cash price (although the Committee c^uld substi¬ 
tute bonds) during an unprecedented economic stress. The 
lower court approved this sale despite the fact that the 
particular justice who signed the original fore 
cree impliedly warranted that a price of less tl 
000.00 to the bondholders would not be approved by the 
court. 

i 

The justice who signed the foreclosure decrbe (R. 48) 
stated, “The reorganization plan is not submitted to me 


closure de¬ 
an $5,000,- 


*A detailed exposition of these facts is found in a report 
in this cause by independent counsel selected by the lower c 
from which report are appended hereto as Appendix A. 


recently filed 
purt, excerpts 
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for approval.” ; The justice who approved the sale was 
obviously only interested to see 4 4 that the sale was fairly 
conducted and complied in all respects with the provisions 
of the decree and sale” (R. 125), although he did not see 
fit to follow the oral suggestion as to minimum price made 
by the justice who granted the foreclosure decree. 

A most pertinent index as to the unfairness of this sale 
is found in the foreclosure decree involving the Mayflower 
Hotel in this city which has just been signed by Mr. Justice 
Adkins of the Supreme Court of the District of Columbia 
in Equity Cause No. 53,612. The Mayflower Hotel is a 
property of the general type of Wardman Park; it is as¬ 
sessed for slightly over $4,400,000.00. The court fixed a 
minimum price in the decree of $2,800,000.00. In the Ward- 
man case now before this court the 5 clear properties alone 
were assessed for about $10,000,000.00 besides the encum¬ 
bered properties, and the court approved a sale price of 
only $2,800,000.00. Incidently the Halsey, Stuart Co. was 
the house of issue and guiding reorganization genius in 
both cases. 

On January 8, 1934, the Supreme Court of the United 
States handed down an opinion in the National Radiator 
cases, First National Bank of Cincinnati et al. v. Flershem 
et al., Nos. 62-65, October Term, 1933, having a most im¬ 
portant bearing on the issues in the case at bar. Your 
appellant takes the liberty of quoting several pertinent 
passages from th$t opinion in Appendix B, attached hereto. 

It is this unconscionable sale which this court is asked bv 
your appellants to disaffirm. On this fundamental question 
the appellees are entirely mute. 

Your appellant, recognizes that even though this court 
be convinced that a substantial injustice has been done to 
the appellant by the lower court’s rulings, nevertheless 
there might exist insurmountable technical barriers to a 
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Assignments 


review of this cause on its merits. Fortunately no such 
situation exists. 

A detailed analysis of appellees’ motion and memoran¬ 
dum reveals it to be a maze of casuistry and misleading cita¬ 
tions. Your appellant craves pardon of this court for 
offering the following analysis, but the matter raised by 
appellees is so lengthy and technical as to leave no alter¬ 
native. 

I. 

As to Charge that Assignments of Error are Not Specific 

Enough. 

1 

Just how specific assignments of error should be depends 
upon the rule of reason. Appellants have specified seven 
assignments of error. To fit the requirements advanced by 
the appellees, the assignments would probaljlv run into 
three figures. Such a lengthv statement of 
would merelv confuse and be argumentative. 

This honorable court has never been technical in passing 
upon such assignments, but has always striven to pass ujjon 
matters of substance. There are cases in this court of ap¬ 
peals where there have been no assignments of error what¬ 
soever, and vet the court has reviewed such causes where 
there has been enough in the record to make this possible. 

Saks v. Stinemetz & Son Co., 54 App. D. C. 38, 40: 

“The defendant first suggests that the writ of error 
should be dismissed because of plaintiff’s failure to in¬ 
clude ‘in the record a bill of exceptions,’ and for 
failure to include in the brief an assignment of errors. 
Since the questions involved sufficiently appear from 
the pleadings and proceedings of record, a bill of ex¬ 
ceptions was unnecessary.” Numerous citations. 

Warfield v. McMurdy, 25 App. D. C. 342: 

“There are no assignments of error by tlnji appellant, 
and therefore, under a strict construction bf the rules 


2 a 
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of the court, the appeal should be dismissed. But in the 
appellant’s brief, at the beginning of what is called the 
argument, there is a statement that, the questions to be 
determined are: * * * And inasmuch as the decree 
appealed from itself enumerates the questions that 
were decided by the court below, and there is no doubt 
upon the record as to what questions were actually in¬ 
volved, and what questions were decided, we think that, 
under the circumstances of this case, the questions so 
formulated may be taken as the equivalent of formal 
assignments of error.” 

A case illustrating how general assignments of error may 
be is that of Nicolopole vs. Love , 39 App. D. C. 343, 347. In 
that case the assignments of error were far broader than 
those in the case at bar. 

Main assignment of error ‘‘Court erred in granting 
plaintiff’s motion for judgment.” 

“Counsel for plaintiff filed a motion to dismiss the 
appeal on the ground that there is no specific assign¬ 
ment of any error relied upon, and that errors are not 
assigned, according to the rules of this court * * * 

While the rule is intended to require the specific state¬ 
ment of each error of the court below relied upon for 
reversal it is equally intended to operate in the interest 
of brevity and clearness, and not as an avenue for the 
insertion of either argument or redundant matter. For 
these reasons the motion to dismiss is denied.” 

As a practical proposition, in order to insure that all the 
parties to the cause, and the lower court, and the appeal 
court, be fully informed as to the various issues raised, 
your appellants, in filing their sworn objections in the lower 
courts to the various orders complained of, made detailed 
exposition of these various issues. For example, see objec¬ 
tions of appellant Shaller to confirmation of sale on page 
101 of the record. 

The citations in appellees’ memorandum and brief on 
this point are innocuous. In no case do they sustain ap- 



7 


pellees’ contentions; rather do they constitute a clever 
attempt to talk away the positive precedents in this court 
favoring assignments of error in the form 
cause. 

II. 


filed in this 


As to Assignments of Error Numbered 1 to 5 Having to do 
With Prior Appealable Decrees and Orders Now Res 
Adjudicata. 

This is an extremely technical proposition. As the court 
has said in Chase vs. Driver, 34 C. C. A. 668, ($71: 

“It is often a vexatious and doubtful question what 
decrees and decisions are final, and what a^e interlocu¬ 
tory, within the meaning of these acts of congress. 
One who carefully examines the decisions of the su¬ 
preme court upon this question cannot fail to be im¬ 
pressed with the truth of the remark of Mr. Justice 
Brown in delivering the opinion of the court in McGur- 
key v. Railway Co., 146 U. S. 536, 545, 13 Sup. Ct. 172, 


when lie said, ‘The cases, it must be eoncc 
altogether harmonious.’ ” 


ded are not 


Appeals are not a matter of right, but governed entirely 
by statutory provisions. See: 

3 C. J. 297: 

“In the absence of constitutional inhibition it is 
within the power of the legislature to prescribe the 
cases in which and the courts to which parties shall be 
entitled to bring a cause for review; and to impose 
such conditions and restrictions as it may ^ee fit.” 

Butterfield v. Usher , 91 U. S. 246, 249 (1876) 

i 

“But our jurisdiction upon appeal is statutory onh 

a case to 
# * * 


If some act of Congress does not authoriz 
be brought here, we cannot take jurisdictid 


n. 
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“In Blossom v. R. R. Co., 1 Wall. 655, we entertained 
such an appeal, but the decree there appealed from 
was final. * * * The decree against Blossom, there¬ 
fore, was the last which the court could make in the 
case. It ended the proceedings, and dismissed the par¬ 
ties from further attendance upon the court for any 
purpose connected with that action.” 

The statute (first passed in 1893) governing appeals from 
the Supreme Court of the District of Columbia to the 
Court of Appeals!is found in Paragraph 226 of the Code. 

It will be seen from the act that appeals as a matter of 
right can only be taken in two classes of orders or decrees. 
The first class are “final.” What constitutes a “final” or¬ 
der within the meaning of this statute is outlined in the 
following cases: 

Corbett v. Pond, 10 App. D. C. 17, 30: 

“In general, any order is final which puts an end to 
the litigation or permanently and definitely arrests its 
progress.’ 9 

King v. Harrington, 35 App. 1). C. Ill, 115: 

“The doctrine of the Supreme Court of the United 

States as regards the finalitv of decrees is rather more 

strict than formerly. See McGourkev v. Toledo and 

* « 

0. C. R. Co., 146 U. S. 536 and cases reviewed therein. 
In Gilbert v. Washington Beneficial Endowment Asso., 
10 App. D. C. 316-334 * * * The court overruled a 
motion to disjniss, saying that, as far as the appellant 
was concerned, the decree was as final as it could be. 
The appeal was nevertheless dismissed in the Supreme 
Court because the decree was not final.” 

The second class of appeals which may be taken as a mat¬ 
ter of right undei] the statute are those from interlocutory 
orders “whereby the possession of property is changed or 
affected.” 
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M’Caul Co. v. Harr, 51 App. D. C. Ill, 113: 

“Congress did not intend that all interlocutory or¬ 
ders granting injunctions should be appealable as mat¬ 
ter of right, but only such injunctions as affirmatively 
changed or affected possession of property.” 

It is also important to note what the Court s^id in Barks¬ 
dale v. Morgan, 34 App. D. C. 549: 

“It is a condition precedent to the right of appeal 
that the appellant must show that he is directly ag¬ 
grieved by the order appealed from.” 

Your appellant will apply the tests laid down in the above 
authorities in rebutting the charge of the appellees that 
“errors numbered one to five are prior appellable decrees 
and now res ad judicata.” 

Before doing so, however, it is important to p^>int out that 
the various authorities cited by the appellees in their memo¬ 
randum and brief to sustain this charge are quite inap¬ 
plicable and misleading. The strongest case cited by appel¬ 
lees at length is that of Chase vs. Driver, 34 C. C. A. 668, 
which lias already been referred to. It is important to note 
that this case does not involve the District of Columbia stat¬ 
ute, and is therefore beside the point. What is more im¬ 
portant perhaps is that this case was decided upon an en¬ 
tirely different issue as is evident from the following lan¬ 
guage of the court on page 674: 

“Our conclusion is that the decree of April 9, 1896, 
and the order of confirmation of December 1, 1896 were 
final decrees, and that they cannot be reviewed upon an 
appeal from the subsequent decree confirming the mas¬ 
ter’s report upon the accounting, and adjudging the 
costs because * * * and because the appellant pro¬ 
cured, enforced, and took the benefit of that decree, and 
is thereby estopped from challenging it.” 
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Turner vs. Fanners 7 Loan & Trust Company, 106 U. S. 
552, is also a case which has no reference to the District of 
Columbia statute relative to appeals to this Court. The 
appellees have very ingeniously inserted in their brief cer¬ 
tain excerpts from the opinion which standing alone would 
appear to confirm appellees’ position. Factually, a read¬ 
ing of the complete opinion in the case shows that it has no 
relevancv to the issue now before the court since it turns 
essentially upon the following issue: 

“We are of the opinion that the question of juris¬ 
diction now raised cannot be determined upon an ap¬ 
peal merely from an order confirming the report of 
sale * * 

The case of Central Trust Company vs. Grant Locomotive 
Works, 175 IT. S. 207, has absolutely no bearing on this case 
as the most cursory reading thereof will prove. 

The only local case cited at some length by the appellees 
is that of Condon vs. Gray (General Term), 6 Mackey, 17 
D. C. 330, which was decided in March, 1888, prior to the 
enactment of the present law governing appeals to our Court 
of Appeals. In that case, appellees’ cited excerpt standing 
alone would appear to have some bearing on our issue; but 
a reading of that portion of the opinion preceding appel¬ 
lees’ citation proves it to be no authority for appellees’ 
position. 

Let us now analyze appellees’ contention in its applica¬ 
tion to the individual assignments of error, in their nu¬ 
merical order. 

Ill 

The first assignment of error is basic and necessarilv 

'w 1 * 

involved in an equity appeal at whatever time taken. It 
is equally clear,! however, that standing alone it cannot 
be the subject of an appeal, since the error complained of 
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is neither final in its nature, nor does it of itself constitute 
an interlocutory order affecting property. 

II-2 

As to the order entering the decree of foreclosure and 
sale of October 14, 1931. 

This is not an order from which an appeal would lie as 
a matter of right and not res adjudicata, for the follow¬ 
ing reasons: 

a. It is not a “final” order, since the decree bv its own 
terms (See R. 67) provides that any sale whejn made shall 
be reported to the Court for its “approval or disapproval” 
and for further orders. Appellants could not (flaim to have 
been affirmatively aggrieved prior to the later “approval.” 
This was the very argument advanced in 1931 by the ap¬ 
pellees in the lower court. They argued th^it the inter¬ 
veners had no complaint, since conceivably the property 
might bring a fair price at foreclosure. Appellees now 
overlook their argument then made ostensibly in good faith. 

b. Again it is not a final order since the court itself saw 

fit more than a vear later to modifv the terms of said de- 

% • 

cree by the later decree of Dec. 19, 1932. (See R. 134.) 

Central Trust Co. v. Grant Locomotive Works, 135 U. S. 
207, 224: 

“If these orders were final decrees, the court could 
not vacate them of its own motion after the close of 
the October term.” 

Appellees contend that the modification of the order of 
October 14, 1931, by the order of December 19, 1932, is 
technical. Even were this true and this is emphatically 
disputed, nevertheless, since the position of the appellees 
is entirely a technical one, the least the court should require 
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of them is that they be technically correct. The change 
in the original order clearly would have made any appeal 
taken from such an order moot. 

c. Nor was this order an interlocutory order “whereby 
the possession of property is changed or affected” affirma¬ 
tively y since no actual transfer could be made without the 
further approval of the court. 

cl. The order was further qualified by the oral suggestion 
of the justice signing same, in apparently setting a mini¬ 
mum price. See appendix to appellant Shaller’s brief. 
Because of this statement by the court this appellant did 
not make a special appeal. 

e. This honorable court refused to allow a special appeal 
arising out of this order to other petitioners. 


11-3 

As to the order confirming sale of December 1, 1932. 

The situation with respect to this particular order is 
most confusing due to the tactics of the appellees them¬ 
selves. It is clear that the order was not a final one, since 
by its very terms (See R. 131) jurisdiction was retained by 
the court for further orders. 

It was clearly an interlocutory order affecting the pos¬ 
session of property, but not affirmatively , since it was con¬ 
ditioned upon the performance of certain acts on the part 
of a potential purchaser and also upon further orders of 
the court. Till such performance, appellant was not ag¬ 
grieved. Had the purchaser not completed the transaction 
the order would, of course, have become moot. As a matter 
of fact it is the humble opinion of your appellant that this 
order did become moot, when the lower court at appellees’ 
request did by its new order of December 19, 1932, modify 
the terms of the order of December 1, 1932. (See R. 136.) 
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From a logical standpoint the order of December 1, 1932, 
based on the first report of the trustee on the rjiatter of sale 
was merely preliminary and part of the final drder of Feb¬ 
ruary 20, 1933, confirming the second report o\ the trustee. 
The confusion in appeals is due to the splitting of this 
confirmation of sale into two separate orders at two differ¬ 
ent times by the appellees, and then in causing a subse¬ 
quent change in the earlier order confirming the first re¬ 
port. Your appellant took an appeal from the first order 
of December 1 ? 1932; but upon its amendment by the lower 
court and the making of the second report order on 
February 20, 1933, from which a new appeal was taken, he 
felt that this constituted a practical merger of the two 
appeals, any distinction being artificial. 


11-4 

As to order denying motion for special 


fact. 


findings of 


tier nor was 
section 226 


It is obvious that this was neither a final oi 
it an interlocutory order within the scope of 
of the Code. It was therefore, not appealable fis a matter 
of right. Incidentally, a special appeal on this issue has 
been refused by this court. An application to the Supreme 
Court of the United States on this point has b^en refused. 
It is interesting to note that the appellees in their answer in 
the Supreme Court of the United States specifically pointed 
out that, this particular issue was now pending before this 
court for its decision. Now the implication is made by ap¬ 
pellees in this court, that the United States Supreme Court 
having refused to pass upon the matter, this cpuvt should 
by precedent also refuse to do so. 

The propriety of the lower court’s refusal to make find¬ 
ings of fact is properly reviewable on an appeal from a 
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later appealable order. Appellees’ citations on this point 
are irrelevant, having no reference to equity rule TOY*. 

Incidentally, the point has been made by appellees that 
the refusal of the lower court for special findings of fact 
had to do only with order confirming trustee’s first report 
of December 1, 1932, and that it had no reference to the 
order confirming the second report of February 20, 1933. 
Obviously it would have been mere surplusage to have re¬ 
peated the motion for findings on the same facts in the 
lower court. 

II-5. 

As to the order striking proposed statement of evidence. 

The same situation exists with respect to this assign¬ 
ment of error as with respect to number four. It is clearly 
not a final order, nor is it an interlocutory order affecting 
the possession of property. It is, therefore, not appealable 
as a matter of right and is properly reviewable on appeal 
from a later appealable order. 

On page eight of appellees’ memorandum they undertake 
to explain the absence of a statement of evidence in con¬ 
nection with the appeal from the order of February 20, 
1933. The exclusion of the evidence on confirmation of sale 
from this later proposed statement of evidence made it a 
nullity; since aside from some mathematical explanation 
bv counsel there was no new evidence taken. 

That the statement of evidence on this last appeal should 
have included the prior evidence on the matter of confirm¬ 
ing sale is apparent for the following reasons: 

a. The order confirming the second report of the trustees 
filed February 20, 1933, itself recites that it is based “upon 
all other proceedings and pleadings in the above entitled 


cause. 
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b. Without the prior evidence relative to the confirma¬ 
tion of sale the order would clearly be meaningless. 


i 


III. 


Frivolous. 


As to the Sixth Assignment of Error Being 

The contention of the appellees is that although the order 
of December 19, 1932, authorized the waiver jof a deposit 
of $150,000.00 as called for by the original decree of fore¬ 
closure, as a practical matter this waiver constituted no 
real injustice to the appellants, and that appellants’ objec¬ 
tion was merely technical. Appellees attenjpt at great 
length to explain why there was no substantial injustice 


in this alteration of the terms of the origina 
decree more than a year after its signing. 


foreclosure 


Appellees’ position on this point would be humorous 


were it not for the gravitv of the litigation 


have a situation where certain banking interes 
ceeded in forcing through an unconscionable foreclosure of 
property in order to effect a reorganization under which the 
bondholders lose practically everything; the only justifica¬ 
tion being that these bankers have followed 
legal niceties. They then file a motion contai 
of technical objections to a review by this court 


Here we 
ts have suc- 


out certain 
ling a maze 
of the sub- 


to what ac- 


stantial issues in the cause. Now these same people offer 
as an argument to justify what they themselves apparently 
concede to have been a doubtful use of the judicial power 
of the lower court in altering the terms of sale after the 
sale, by going into the substantive question as 
tual damage was done thereby to the appellant^ 

Certainly the appellees should be consistent tp the extent 
that since they base their position entirely upoij legal tech¬ 
nicalities, tliev themselves should be bound bv similar tech- 
nicalities. Also, where the lower court was constrained to 
permit the appellees to foreclose and buy in such great 


p. 
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properties for a song, because of their supposed technical 
rights, at least the court should have required them to live 
up to the technical requirements in this most questionable 
accomplishment. 

According to the appellees it was to the best interest of 
the appellants that the court agreed to waive the require¬ 
ments of a $150,000.00 deposit. Your appellant refutes this 
statement. The best interests of the appellants lay in the 
prevention of this so-called “sale'’ of the property to the 
committee, and if this “sale” could have been prevented 
due to the inability of the committee to produce a 
$150,000.00 deposit that would have assisted appellants’ 
interests. 

As to appellees’ statement on page 13 of their memo¬ 
randum that the provision for this deposit “would have 
been immaterial and unnecessary on a purchase by anyone 
excepting the reorganization managers,” that is a clear 
misstatement as the record will prove. At the time of the 
signing of the foreclosure decree on October 14, 1931, there 
were several million dollars of bonds outstanding which had 
not been deposited with the bondholders’ committee. These 
bonds undeposited, held by a minority group, would have 
been absolutely worthless so far as applying same to the 
purchase price of the property, unless the group was pre¬ 
pared to pay the additional $150,000.00 deposit to the re¬ 
ceivers as required by the decree. As a matter of fact, one 
of the purposes of this $150,000.00 requirement coupled 
with the provision permitting the Committee to bid with 
bonds in lieu of cash was to scare away minority groups 
and outside bidders, as was pointed out by the Supreme 
Court in the National Radiator cases. The deposit require¬ 
ment was clearly an important element entering into the 
calculations of potential purchasers. And your appellant 
repeats, that had it been generally known that the court 
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would have been so lenient in waiving requirements of the 


ht there have 


foreclosure decree after the sale, then well mig 
been other bidders. From any angle, howevep, the waiver 

e committee, 
which lacked 
t’s assent to 


of the deposit constituted a preference to tl^ 

After the sale the Halsey, Stuart Committee, 
the $150,000.00 in cash, simply secured the cou 
a waiver of the requirement. 

The very generous statement by the appellees that as¬ 
signment of error number 6 was frivolous, cap onlv be ex- 
plained on the theory that a mere $150,000.0(|) item might 
readily be a subject of frivolity to bankers who have suc¬ 
ceeded in grabbing an $11,000,000.00 investment; but it is 
hardly a matter of jest to the poor bondholders who have 


been trimmed out of their investment bv the 

* 

these “frivolous” $150,000.00 items. 

IV. 


juggling of 


As to Assignment of Error Number Seven Being General 

and Frivolous. 


lly the final 
court gives 


The order of February 20, 1933, is substantia 
order in equity cause 53117. In this order the 
its final affirmative approval to the actual transfer of the 
Wardman properties to the Bondholders’ Committee, with 
the definite determination of the amount allocable to the 
various individual bondholders for their bonds, 
thing under twentv-five cents on the dollar. 

o f 

final order and the consummation of a rav 
the bondholders, to which all preceding orders were merely 
preparatory. Incidentally, it is to be noted that it is the 
only order relative to the sale which has not subsequently 
been altered. To make any more detailed objections to the 
signing of the order than was done by the appellants would 
mean going into a lengthy argumentation of the 
tory of the cause and thus improper. 


being some- 
This is the 
ishment of 


entire his- 
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Appellees are mistaken in their charge that statements in 
the Shaller brief are not in the record. The Shaller brief 
has direct references to pages in the record for all state¬ 
ments made with one noted exception. It is noteworthy 
that the appellees do not deny the truth of the allegations 
of fact in the Shaller brief, for the good reason that the 
said allegations are incontrovertible. 

Appellees are apparently worried about the Stoneleigh 
Court matter, an issue which is in a sense secondary, and 
only important as illustrating the high-handed fashion in 
which small morsels of $40,000.00 are casually scooped up 
in an $11,000,000.00 grab, without the slightest regard for 
elementary justice. Upon receiving the $80,000.00 “ ad¬ 
justment’ ’ for generously accepting the encumbered prop¬ 
erties, the Committee promptly abandoned Stoneleigh Court 
but retained the adjustment. 


V. 

As to the Lack of a Statement of Evidence. 

Appellees contend that since there is no statement of evi¬ 
dence in the record, the appeal must be dismissed. There 
is no legal justification for that position. 

Per se the absence of the statement of evidence in the 
record does noti prevent a review of the cause by this 
court. 

Raymond v. United States, 26 App. D. C. 250, 256: 

“The motion to dismiss the appeal must be denied, 
because the right of appeal is not dependent upon the 
appearance of a regular bill of exceptions in the tran¬ 
script of record, however ineffectual it may prove on 
the hearing because of such omission.” 

Bowen v. Howenstein, 39 App. D. C. 167, 169: 

“The appeal cannot be dismissed for want of a 
proper bill of exceptions, however, as it is a matter of 
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right under the law, notwithstanding that it may be of 
no avail if the bill of exceptions be stricken out for 
want of compliance with the rule. Raymond v. U. S. 
26 App.” 

Evans v . Humphreys, 9 App. D. C. 392, 395:! 

“It is objected on behalf of the appellee that the 
transcript of record filed here is defective, and that it 
contains no bill of exceptions on which we can review 
the rulings of the court below in this case. * * 

But when the questions raised already sufficiently ap¬ 
pear from the pleadings and proceedings of record, no 
such bill of exceptions is necessary. Young v. Martin, 
8 Wall. 354; Clinton v. Missouri R. Co., 122 U. S. 469.” 

Furthermore, in this particular cause the very lack of a 
statement is the subject of one of the assignments of error, 
and it is for this court to decide whether there should have 
been a statement in the record. Under these circumstances, 
for appellees to insist upon this Court’s refusing a review 
because of the lack of a statement of evidence, constitutes 
a particularly unfair argument. There is clearly enough 
in this record to enable the court to pass upop the funda¬ 
mental issues in the cause. 

The cases cited on this point by the appellees are en¬ 
tirely misleading and consist simply of favorable excerpts, 
which when read, however, as part of the complete opin¬ 
ions prove to be entirely beside the point, ^our appel¬ 
lant takes the liberty of referring to the pertinent issues 
in the cases cited by the appellees. A comparison between 
these references and the excerpts in appellees? briefs will 
show how little weight should be given by this Court to 
the supposed authorities cited on behalf of the appellees. 
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See: 

Avery v. Vernon, 59 App. D. C. 284, 285: 

“It would be trifling with justice to permit appel¬ 
lant, after she had participated in a trial on the merits, 
resulting in a final decree based upon evidence not be¬ 
fore us, now successfully to contend that the bill was 
not sufficiently definite.” 

Eozer v. May, 43 App. D. C. 103,104: 

“Hearing on motion to affirm a decree striking from 
the record the statement of evidence. Affirmed. ,, 

Newman v. Newman, 35 App. D. C. 497, 501: 

“If it were not apparent that the defect in the tran¬ 
script could not be cured, w’e vrould suspend action upon 
the motion. * * *” 

Stradford v. Wagner, 64 F. (2d) 749: 

“The difficulty which confronts appellant is that the 

appeal was allowed more than ten months after the 

rendition of the decree, whereas the governing statute 

requires an appeal from a final decree in three 

months. * * * The limitation is mandatorv and 

* 

jurisdictional. * * * We are powerless to review 

the decree, the appeal is accordingly dismissed.” 

Conclusion. 

Your appellant trusts that he has successfully demon¬ 
strated how chimerical are the grounds of appellees’ motion 
to dismiss. Your appellant is confident that a review of 
the substantial facts of the cause will warrant a reversal 
of the unconscionable sale of the Wardman properties. 

Respectfully submitted, 

i Joseph Low, 

Attorney for Appellant , 

Harold H . Shaller. 
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APPENDIX A. 

Excerpts from Report and Opinion of W. Gw^nn Gardiner 
and Seth W. Richardson, as Special Attorneys for the 
Receivers in the Above-entitled Cases, Fil^< 

20,1933. 


d December 


“On the 21st day of July, 1933, His Honor, Mr. Justice 
Janies M. Proctor, as an Associate Justice of tflie Supreme 
Court of the District of Columbia, sitting in the Equity 
Court, appointed the undersigned as special attorneys for 
the Receivers of the Wardman Real Estate Properties, Inc. 
In the order so appointing us, the Court orders us thus: 

“ * * to investigate and consider the matters 

mentioned in said petition concerning Halsey, Stuart 
& Co., Inc., and Hambleton and Co., Inc.,| and to ad¬ 
vise said receivers with reference thereto. 


# i 


“The appointment is based upon a petition filed in said 
cause by Harold H. Shaller, intervenor, which sjaid petition 
was filed on the 27th day of June, 1933, on which a rule was 
issued, and an answer to said rule was made find filed in 
said cause by Joseph P. Tumulty and Julius I. Peyser, 
Esquires, receivers theretofore appointed in said cause. 

“The Shaller petition charges that, in connection with 
the Wardman financing hereinafter discussed, Halsey, 
Stuart & Company misappropriated large sums of money, 
which, it was charged, were the property of various Ward- 
man companies, so-called. It was further charged that the 
receivers were taking no steps to enforce any claim against 
Halsey, Stuart & Company, and the petition prayed an 
order requiring the receivers to show cause why immediate 
collection of the misappropriations referred to should not 
be made by the receivers from Halsey’, Stuart & Company. 
In due course, the undersigned accepted such appointment, 
and, after an extensive investigation of, and consideration 
concerning, the matters there involved, submit this opinion 
and report. * * 

“It is evident, from an examination of the records, that 


repeated appraisals were had for the purpose 


of eventu- 
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ally securing the highest possible appraisal in order to 

nominally justify the proposed refinancing. It is difficult 

not to conclude that the ultimate appraisal secured, to wit, 

approximately $29,000,000, was intentionally secured, to 

the knowledge of all parties, including the appraisers, for 

the purpose of effectuating the refinancing rather than for 

the purpose of establishing a reliable index of the real 

value of the properties involved. * * * 

“In round figures, the commission of Halsey, Stuart & 

Co. amounted to over $1,000,000, or about 10% of each 
* * * •* 
issue. 


“The record discloses apparent ground for contending 
that the officers of the various Wardman companies, as well 
as of Halsey, Stuart & Co. were well informed of the real 
value of the properties involved, and that it would, in all 
reasonable probability, be impossible for the mortgagor to 
pay either principal or accruing interest, on the bonds and 
debentures in question. 

“The record discloses that Halsey, Stuart & Company 


were in active control with the affairs of the various Ward- 


man companies during all of the time in which this refinanc¬ 
ing project was in progress, were fully advised of what 
these corporations were doing, and directed, or to a very 
large extent directed, the various steps and activities of 
such corporation. It may, therefore, be asserted that Hal¬ 
sey, Stuart & Company were fully advised concerning all 
matters in connection with Wardman properties that had 
to do with any detail of the financing transaction. 


“The foregoing for determination one remaining 


contention referred to above, to wit, that the court should 
not permit the retention of a commission obtained as a 
result of a fraudulent enterprise, and that suit might be 
instituted to recpver this commission into the receivers’ 
hands. 


“We are inclined to the conclusion that credible evidence 
exists tending to show that the Wardman financing was im¬ 
proper in that the officers of the company and the under¬ 
writers were aware of the real value of the properties in¬ 
volved, and procured an excessive appraisal for the pur¬ 
pose of bolstering up the proposed issue of bonds, and that 



all parties to such transaction knew, or should have known, 
that the Wardman companies could not, for ijmy consider¬ 
able period, pay interest on the amount of sucfi bond issue, 
and that an ultimate default was certain, with consequent 
heavy loss to the purchasers of such securities 

4 ‘In view of the fact that there is now pending in the 
United States District Court in the Eastern District of 

i 

Wisconsin a criminal prosecution for fraudulent use of the 
mails in disposing of some of these same securities, in 
which various persons, including some of the officers of 
Halsey, Stuart & Co., are being prosecuted, we offer no 
conclusion as to the merit or lack of merit of such charges. 
We only call the court’s attention to the fact that evidence 
seems to exist supporting the above contentions made by 
the United States in such prosecution. Whether other and 
controlling evidence exists in denial thereof, we are unable 
to state.” * * * 

i 

APPENDIX B. 

Excerpts from Opinion of Supreme Court of! the United 
States in First National Bank of Cincinnati et al. vs. 
Rudolph B. Flershem et al., Rendered January 8, 1934. 
Nos. 62, 63, 64, and 65, October Term, 1933. 

“In August, 1927, National Radiator Corporation was 
organized to effect a merger of six independent manufac¬ 
turers of radiators and boilers for heating purposes. The 
net assets of the consolidated corporation, which included 
ten manufacturing plants located in five states and ware¬ 
houses in four others, were valued at $26,192,261.72. The 
capital was represented by 270,000 shares of no-par com¬ 
mon stock; 60,000 shares of $7 cumulative convertible 
no-par preferred stock; and $12,000,000 twenty-year 6M> 
per cent sinking fund gold debentures. * * * 

“The twentv-vear debentures outstanding had been re¬ 
duced from $12,000,000 to $10,716,000. * * * 

“The Plan did not provide for raising additional capital. 
It was directed solely to reducing the liability o^i the deben¬ 
tures and eliminating all fixed charges. 
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“The Plan made no provision for dissenting debenture 
holders. 

ultimately more than 95 per cent of all out¬ 
standing debentures were deposited under the Plan. * * * 
“In due course, application was made for an order of 
sale. The District Court did not make an appraisal by 
independent experts. In fixing the upset price and in con¬ 
firming the sale, it relied practically upon the evidence 
given, or introduced, by officers of the Corporation and the 
members of the Reorganization Committee. On May 31, 
1932, the decree ordering a sale was entered; the upset price 
was fixed at $2,500,000; and a date after the sale was set for 
a hearing on its confirmation and on the fairness of the 
Plan. An appeal from this decree was taken forthwith. At 
the sale, held August 8, 1932, the property was purchased 
in behalf of the Committee for $2,550,000 cash. * * * 
“The power of the District Court was invoked, not to en¬ 
force rights of creditors, but to defeat them. The fact that, 
the means employed to effect the fraudulent conveyance was 
the judgment of a court and not a voluntary transfer does 
not remove the taint of illegality. * * * 

“The upset price and the sale price were grossly inade¬ 
quate. * * * 

“It seems to have been the aim of the Reorganization 
Committee to have the upset price fixed at a sum which 
would yield to non-assenting debenture holders not more 
than the then market value of their bonds. * * * 

“By this provision, customary in decrees for sales of rail¬ 
road systems on foreclosure, the Reorganization Commit¬ 
tee was relieved of the necessity of raising a large sum in 

cash, necessity which naturally would deter bidders not 

• • 

* a a ^ 

so situated. 

“In justifying the action taken, the Court of Appeals 
called attention to the fact that the non-assenting creditors 
had not introduced any evidence to prove their contention 
that the sale should not be confirmed. In vie\v of the undis¬ 
puted facts stated above, the introduction of such evidence 
w-as not indispensable. The failure to secure an adequate 
price seems to have been due, not to lack of opposing evi¬ 
dence, but to the mistaken belief that it v’as the duty of the 
court to aid in effectuating the Plan of Reorganization, 



25 


since a very large majority of the debenture holders had 
assented to it. Moreover, the court stood in a position dif¬ 
ferent from that which it occupies in ordinary litigation, 
where issues are to be determined solely upon such evidence 
as the contending parties choose to introduce. In receiver¬ 
ship proceedings, as was held in National Security Co. v. 
Coriell, 289 U. S. 426, 436, every important determination 
by the court calls for an informed, independent judg¬ 
ment ; * * * 

“The relief which the Bank seeks is that s^lm in cash 
which it "would have received if the property ha(l been sold 
at a proper price. To this relief it is clearly entitled. The 
cause is remanded to the District Court for the purpose of 
ascertaining the sum. In making their determination it 
must be borne in mind that the problem which was pre¬ 
sented to the trial court upon the application for the re¬ 
ceivers’ sale of the assets of this manufacturing company, 
with its many far flung plants and warehouses, was a very 
different one from that with which courts have been con¬ 
fronted upon applications for sale on foreclosure of rail¬ 
road systems. In such cases, it is ordinarily necessary that 
the property be sold as an entirety. The unity qf the sys¬ 
tem must be preserved in both the public and the private 
interest, and the large amount of cash required by the up¬ 
set price renders the Reorganization Committee, which 
ordinarily controls a large majority of the outstanding 
securities, practically the only bidder. * * * 

“In the case at bar, preservation of the unity of the 
property was not essential. The sale of the assets in many 
parcels was possible; and perhaps desirable in tbe interest 
of all concerned. 

“A detailed appraisal must now be made of the; Corpora¬ 
tion’s assets as of the date of the sale, based ijipon then 
values and the possibility of disposing of them i|i parcels, 
as well as an entirety; * * * j 
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REPLY BRIEF ON BEHALF OF LEONARll L. 
STANLEY, ET AL., APPELLEES 


OCCASION FOR THIS REPLY 

Since the oral argument the appellant Harold H. 
Shaller has pursuant to leave printed and filed a brief 
in opposition to the motion to dismiss or affirm, Miich 
brief is broader in scope than its title indicates; it 
contains arguments on the merits and notably ex¬ 
cerpts from and arguments founded upon the opinion 
of the Supreme Court in the causes decided together 
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on January 8, 1934, involving the reorganization of 
the National Radiator Corporation, under the title 
of First National Bank of Cincinnati v. Flershem, 
78 L. ed. Advance Opinions 338. On oral argument 
this opinion was relied on by appellants, though it was 
of too recent date to be on the briefs. 

Our views of the law as affected by that opinion are 
hereinafter stated. Our view of the facts is that the 
record presents no situation to which its doctrines 
apply, and that even by adding such facts or hy¬ 
potheses as are here only by assertion of counsel, this 
case cannot be converted into one to which its conclu¬ 
sions apply. 

Counsel signing this brief have great reluctance to 
go outside the record, the sole question here being, 
as we see it, whether the record appellants bring here 
shows error in the decree appealed from. But the court 
inquired about facts not shown by the record, and our 
reluctance to follow counsel into the field of non-record 
fact may have resulted in false impressions of the ac¬ 
tual facts. 

THE COURT’S QUESTION—WAS THERE AN 

APPRAISAL? 

During the oral argument, a Justice inquired 
whether there had been any appraisal of these proper¬ 
ties since in 1927 or 1928 they were appraised by 
Ford, Bacon and Davis at $28,000,000. Counsel sign¬ 
ing this brief answered there had been none. 

Counsel should have answered that counsel does not 
have accurate knowledge of the Ford, Bacon and Davis 
appraisal, though undoubtedly such an appraisal was 
referred to in the sale of the bonds in 1928; and, what 
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net in¬ 


is more important, that though there has bben since 
1928 no formal or written appraisal, the court be¬ 
low, on the hearings leading to the confirmation 
of sale, look the expert testimony as tq value 
of a number of witnesses, among whom were Mr. 
Harry Wardman himself, Mr. James D. Hopbs, his 
associate in these enterprises, Mr. William If. Rich¬ 
ards, the Assessor of Taxes of the District, ind Mr. 
Julius I. Peyser, one of the Receivers. Th|e testi- 
monv of the last mentioned included not only 
as to value, but also figures on the gross and 
come realized during the receivership, as bearing on 
value. 

As to all of the properties, it will be remeinbered 
that the purchase price for the equity and the mort¬ 
gages subject to which they were sold aggregated $6,- 
816,500, that is to say, the price was $2,800,00(} above 
the underlying mortgages of $4,016,500. 

The aggregate assessment for taxation was 
to be $14,843,507. 

No witness could have been expected to attribute a 
higher value to these properties than Mr. Warjdman. 
Yet the aggregate of the values according to lijis ap¬ 
praisal was less than that of the assessments for| taxa¬ 
tion. The aggregate of Mr. Hobbs ’ figures was still 
lower, and he doubted “very much if they would!” sell 
at public auction for anything like the figures be put 
on them, and though he did not think an auction price 
was a true measure of value, the depression ex 
would have “considerable to do with it.” 

The receiver, Mr. Peyser, stated that capital ex 
penditures were immediately necessary by any| pur¬ 
chaser. In this connection he mentioned particularly 
Wardman Park Hotel. He said the plumbing there 


shown 


sting 
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was in extremely bad condition and leaking throughout 
the building. Replumbing was absolutely essential, 
and other work should be done. 

The court below had before it this and other testi¬ 
mony when it passed on the contention of Messrs. 
Thomas and O'Connell that the unmortgaged prop¬ 
erties should sell for $6,000,000 (R. Ill, 120). 

None of this testimony is here. The fact that there 

* 

was such testimony appears plainly enough from the 
trial court’s conclusions founded on it. The court re¬ 
fers to “the assessed value and the market value, as 

testified to bv various witnesses.” The court savs 

• •> 

“the testimony of witnesses, expert in real estate 
values in the City of Washington, indicates that all 
values are affected by the depression,” and weighs the 
fact of the depression with other evidence in the case 
“in determining whether the price offered is an ade¬ 
quate one in a forced sale.” (R. 125.) 

The supposed dictum of Judge Adkins, so often 
quoted by appellants, that the property should bring 

half its assessed value is certainly substantially sat- 

♦ « 


isfied by an aggregate of $6,816,500 for property as¬ 
sessed at $14,843,507. Appellant Torgeson’s first 
intervening petition asserted (R. 35) that “No prop¬ 
erties of this character have been sold for cash for 
their full assessed value for a number of years in the 
District of Columbia.” 

Our present point, however, is that if this court 
gained the impression from anything said in the oral 
argument of this cause that the court below had 
acted without the substantial equivalent of a new 
appraisal (or more than one—actual testimony in 
open court) that impression should be corrected. 
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1932, 
; and 


THE COURT’S QUESTION—WAS THERE 1A.NY 

OTHER BID? 

The Court further asked if there had been any other 
offers for the property. Counsel for appellants at¬ 
tempted, we thought, to give the impression tliaf there 
were or might be. 

The record fact is that the properties were adver¬ 
ti sed for s> ile separately ^indjqge.tliex (R. 66,-86) No- 
vember = *2D, 193T7~January 15, 1932, April. .15, 

21, 1932, (R. 92-94) 
no ladders otlT(3* TlTairtTte purchasers qualified to bid 
on any of these occasions (R. 96). No other offer 
has ever been made for these properties or ahy of 
them.* 

THIS COURT’S SETTLED RULE ON 
FORECLOSURE PRICES 

The court below considered that the issue before it 
for determination on the confirmation of the sale was 
“whether the amount here bid is an adequate price, 
in these times and at a forced sale, under all the cir¬ 
cumstances revealed in the evidence.” The court 
found that nothing in the evidence gave hope for a 
better price if the bid was rejected and the property 
a era in offered for sale. The court concluded that “un- 


*A similar colloquy in the court below occurring November 18, 
1932, was as follows: 

“Mr. O’Connell. Mr. Hamilton, as a matter of inquiry, will you 
answer this one question, please, if you see fit? 

“Mr. Hamilton. You had better go on with your argument- 

“Mr. O’Connell. If I get you a better offer for these properties 
before next Monday morning, will you recommend it to the, court 
for acceptance? 

“Mr. Hamilton. I will not pay the slightest attention to itj 
have made that statement a dozen times in the last montfy, and 
you have never produced any offer yet. 

“Mr. O’Connell. I will get you a better offer than that by) 
day morning. 


>> 


Mon- 
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der the evidence and the law the price offered is ade¬ 
quate and should be accepted/’ (R. 126) 

In stating the issue in this form the court doubtless 
had in mind the law as laid down in an unbroken line 
of decision^ by this court beginning with the case of 
Anderson v. White, 2 App. D. C. 408, and including 
Wright v. Pitts, decided by this court June 5, 1933, 
*66FS(^th)nT97; 61 W. L. R. 581. This court has uni- 
Tfi rmh —upheld torfrrh**tmr~sales at figures less and 
often considerably less than the supposed sound value 
of the property. This court has not required for the 
confirmation of such a sale or for the upholding of 
it against attack that there be an appraisement or 
other exact determination of value, and has recognized 
at least by implication what is common knowledge, 
and that is, that foreclosure sales are likely to entail 
sacrifice in value. 

In Anderson v. White the sale was attacked upon 
other grounds in addition to that of inadequacy of 
price. This Court pointed out (page 419) that trus¬ 
tees called upon to foreclose under deeds of trust to 
secure debts had no discretion to refuse to sell until 
some time in the future that might be more advan¬ 
tageous to the mortgagor or upon more favorable 
terms than those prescribed in the deed of trust. 
“Their duty is to sell after default, upon the demand 
of the security holder in the manner and upon the 
notice prescribed in the trust.” The sale there up¬ 
held was of property appraised at $35,000 which was 
sold for $20,000. 

j In Insmrance Company v. Barker, 17 App. D. C. 265, 
ft he sale was at $9,50fk—^kere_^ni^-^¥4denc e of value 
/from $15,000 to $18,000. This Court said (p. 217): 


m 

i 
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“It is not necessary to determine the actual 
value of the property; in fact it would be im¬ 
possible to do so. It is sufficient, for present pur¬ 
poses, to say, that, upon a careful examination 
of all the evidence tending to show the founda¬ 
tions of the opinions of witnesses, and their means 
of knowledge, our conclusion is that the pijice ob¬ 


tained is certainly not less than might ha\' 
expected at a forced sale under ordinary cj 
stances.’ ’ 


e been 
ircum- 



This Court expressed the view (page 218) that if 
Anderson v. White had been called to the attention 
of the court below, that court would not have upset 
the sale. 

In Whyte v. Spransy, 19 App. D. C. 450, 45^, this 
Court said: 


“It is scarcely worth while to say, that the alle¬ 
gations that the property was offered for sale at 
' /£ an unfavorable season of the year and in conse- 
, ;f /■ quence sold for considerably less than its actual 
r 1 value, constitute no ground of relief at lawl And 
if thev had been made the grounds of a bill in 
equity to set aside the sale for illegality or irregu¬ 
larity or of a cross-bill in this proceeding for the 
same purpose, they would be clearly insufficient 
to entitle the defendants to such relief. Anderson 
V. White, 2 App. D. C. 408.” 

In Smith v. Jackson, 48 App. D. C. 565, property 
\ . mortgaged for $2,700. was sold under a deed of| trust 
’ ; sale for $491. and resold by the purchaser within ja few 
i .days for $1,400. This Court said (p. 578): 

| ' I 

j | 

“The special master found that the priqje for 
which the property sold was not ‘necessarily in- 




adequate in a legal sense.’ It is conceded that the 
price obtained at the resale was a good one. Hav¬ 
ing in mind conditions that obtained, including 
the outstanding tax title, we certainly could not 
find that the price realized at the trustees’ sale 
was so grossly inadequate as to shock the con¬ 
science of the court and furnish a basis for the 
setting aside of the sale.” 

The decision of this Court in the case last cited was 
reversed by the Supreme Court, but on grounds that 
have nothing to do with the question we are ex¬ 
amining. Jackson v. Smith, 254 U. S. 586, 65 L. ed. 
418. 

I In Lawson v. Bailev. -5Q App. D. C. 311, this Court, 
.citing Andersonv. White, held that inadequacy of 
//price was no ground to set aside a sale under a trust 
deed. 

^ Wright v. Pitts, decided by this Court June 5, 
1933, 66 F. (2d) 197, 61 W. L. R. 581, is a case quite 
similar to the case at bar. This Court said: 

“Appellants also contend that the property was 
sold at, the public auction for an unconscionable 
price and that it was inequitable to confirm the 
sale. This contention cannot be sustained. The 
trustee obeved the terms of the deed of trust in 
the matter of advertising the property for sale 
and the sale was made pursuant to the notice. 
There is no charge of fraud in relation to the 
transaction. It is true that the times are unpro- 
pitious for making such sales but such questions 
are committed largely to the discretion of the 
trial court, and the record does not disclose in the 
present case that this discretion was abused.” 
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The property foreclosed was the Hamilton Hotel 
under a deed of trust to secure $1,550,000 of first mort¬ 
gage bonds. There was on the property also| a gen¬ 
eral mortgage securing an issue of $1,250,000 o|f bonds 
which were pledged as collateral security on dn issue 
of collateral trust bonds. The property was offered 
for sale by a substituted trustee under the deed of 
trust at the instance of a bondholders’ committee and 
the accepted bid was for $529,000. | 

As bearing upon the comparative alleged inadequacy 
of price, we submit the following comparison between 
the Hamilton Hotel sale and the Wardman sale: 


Hamilton Hotel first trust. $1, 


Hamilton Hotel general mortgage 


o50,000 


1,£50,000 


Total mortgages. $2,p00,000 

Selling price, $529,000, which is approximajely 18 
per cent of the total of the mortgages. 

Wardman underlying mortgages (R. 60).. $4,^)56,000 
Wardman first and refunding trust (R. 60) 10,$63,000 
Wardman general mortgage (R. 58). 2,^00,000 


Total Wardman mortgages.$17,ql9,000 

Total selling price was $6,816,500, which is approxi¬ 
mately 38.8 per cent of the total of the mortgages. 

Disregarding other mortgages in each case, the sell¬ 
ing price in the Hamilton case, $529,000, was 34 per 
cent of the total of the trust foreclosed, $1,550,000. 
The selling price of $2,800,000 in the Wardman case 
is 25.5 per cent of the trust foreclosed, $10,963,000. 
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THE NATIONAL RADIATOR CORPORATION 
CASE AND OTHER EQUITY COURT REOR¬ 
GANIZATIONS DISTINGUISHED. 

The appellants, however, would have this Court now 
hold that the rule of decision uniformly adhered to 
in the foregoing line of cases has been overturned by 
the opinion of the Supreme Court in the National Rad¬ 
iation Corporation case, decided January 8, 1934. 
First National Bank v. Flershem, 7S L. ed. Advance 
Opinions 388. Appellants must mean that in fore¬ 
closures like the present one and the Hamilton Hotel 
case, the minority of mortgage holders who do not 
join in the purchase of the property must be paid 
off at a rate fixed by an appraisement of the property 
rather than at the rate fixed by the amount bid on the 
foreclosure sale. 

We may first observe that if such a rule should ever 
be established, concert of action among holders of 
mortgage notes will be at an end. If the minority 
must be assured their proportionate share of a fair 
value of the property, then each note holder will pre¬ 
fer to be among the minority. 

But a brief review of the National Radiator Cor¬ 
poration case and of the line of cases of which it is 
a part, which are very different from mortgage fore¬ 
closure cases, will make it plain that the decision of 
Judge Brandeis in that case has no application here. 

The conception that an appraisement is necessary be¬ 
fore judicial approval can be given to a reorganiza¬ 
tion plan presented for adoption by an equity court 
was not novel in the National Radiator Corporation 
case. 

In the matter of the reorganization of Morris White, 
Inc., a New York manufacturing corporation, decided 
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by the Circuit Court of Appeals for the Second Cir¬ 
cuit November 16, 1931, under the title of Cforiell v. 
Morris White, Inc., 54 F. (2d) 255, the Circuit Court 
of Appeals directed that the appellant creditors be 
given the benefit of an appraisal to ascertain what 
additional sum would have been realized jto them 
by a public sale over and above that to be paid 
them under the reorganization plan. Under the 
title of National Surety Co. v. Coriell, 289 U. S. 
426, decided while the Hamilton Hotel case was 
pending in this Court on May 22, 1933, the Supreme 
Court held that the equity court below should i}ot have 
approved and ordered the acceptance of a private sale 
in the furtherance of the reorganization plap on ex 
parte assertions unsupported by testimony br inde¬ 
pendent inquiry under the supervision of the court. 
The dissenting creditors contended in the Supreme 
Court that the equity court below had no pbwer to 
deprive them of a cash share in the assets to be de¬ 
termined by public sale. The respondents insisted 
that the equity court had power to compel participa¬ 
tion in the approved reorganization without the alter¬ 
native of a share of the assets in cash. The Stipreme 
Court’s action was to reverse the decree approving 
the plan in its entirety because the procedure pur¬ 
sued by the equity court did not give it a proper basis 
for passing upon the merits of the reorganization plan. 
What was lacking, among other things, the Supreme 
Court said, was testimony or a trustworthy appraisal. 

It becomes apparent at once that a line of decisions 
dependent upon such considerations as the foregoing 
involves a different subject matter from that of a suit 
which is a simple bill for the foreclosure of a mort¬ 
gage, such as is the present suit. 
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When further inquiry is made into the line of de¬ 
cisions of which the National Radiator Corporation 
case is one, it will be found that during the last few 
decades there has evolved an equitable procedure for 
the reorganization of corporations which if it does 
not overturn the existing conceptions of the rights of 
creditors, at least makes some startling applications 
of old principles. Without bankruptcy, and without 
the aid of statute, federal equity courts have devel¬ 
oped a procedure in receivership and reorganization 
which in effect so interferes with the enforcement of 
creditors’ rights as to compel creditors to accept some¬ 
thing other than payment or a distributive share in 
cash for their claims.* 

This has been accomplished by the device of a so- 
called conservative receivership, then the submission 

*The Boyd cdse (Northern P. R. Co. v. Boyd, 228 U. S. 482, 
57 L. ed. 9!jl), which sustained a claim of a creditor of the North¬ 
ern Pacific Railroad against the reorganized Northern Pacific 
Railway Company upon the ground, broadly stated, that stock¬ 
holders were given an interest in the new company without pro¬ 
vision for the payment of the debts of the old company, has been 
called a “nightmare to the lawyer who presents a decree for the 
sale of property to a reorganization committee,” yet the follow¬ 
ing dictum in that case appears to have been the foundation for 
procedure which has developed. Judge Lamar said (p. 508): 

“This conclusion does not, as claimed, require the impossible, 
and make it necessary to pay an unsecured creditor in cash as a 
condition of stockholders retaining an interest in the reorganized 
company. His interest can be preserved by the issuance, on equi¬ 
table terms, of income bonds or preferred stock. If he declines a 
fair offer, he is left to protect himself as any other creditor of a 
judgment debtor; and, having refused to come into a just reor¬ 
ganization, could not thereafter be heard in a court of equity to 
attack it.” 

On the other hand, in the recent Morris White case (Coriell 
v. Morris White, Inc., 54 F. (2d) 255, 260), Judge Manton of the 
Second Circuit, speaking of creditors’ rights, quoted Justice Brewer 
as follows: 

“ ‘A partv insisting upon those rights is probably, or even cer¬ 
tainly, bound to suffer loss, yet while he insists it (the court) 
must protect him in his insistence. There is no wide discretion 
vested in the chancellor which permits him to disturb contract 
eights—rights of property.’ ” 
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of a proposed reorganization plan and offeif to the 
equity court, usually sponsored by a majoritjy in in¬ 
terest of each class of claimants, then the approval of 
that plan by the court and the conveyance of tljie prop¬ 
erty of the corporation in accordance with thlat plan 
usually to a new corporation in which substitute se¬ 
curities are issued representing the claims against and 
the ownership of the corporation being reorganized. 

It would unduly enlarge this brief to pursue this 
interesting subject in detail.* No litigation of this 
type has engaged the attention of our local courts. 

By 1922 the doctrines developed in this line ojf cases 
had been pushed so far that in Phipps v. Chicago, R. 
I. & P. By. Co., 284 F. 945, a transfer of property from 
an insolvent corporation to a new corporation pur¬ 
suant to a reorganization plan adjudged equitable by 
the equity court was approved and held to bar| credi¬ 
tors of the former company without the formality of 
any sale of the assets of the old corporation. In all 
such reorganization proceedings an approval \\y the 
equity court of the reorganization plan is of Course 
indispensable. It is obvious that the machinery pf the 
equity court cannot be invoked to carry out a p|an of 
reorganization which so drastically deals with the 
rights of creditors unless that plan is equitable. 

The power of the majority of the creditors of a class 
to approve a reorganization plan and bind a minority 
is considerably fortified when the class of creditors 
under consideration are the bondholders undep the 

♦Interesting articles by James N. Rosenberg, first published in 
Columbia Law Review, Vol. 17, No. 6, Vol. 20, No. 7, Vpl. 22, 
No. 1, and Vol. 24, No. 3, by Roberts Walker in Cornell Law 
Quarterly, Vol. 6, No. 2, and by Robert T. Swaine in Colombia 
Law Review, Vol. 22, No. 2, have been gathered under thb title 
“Corporate Reorganization and the Federal Courts,” edited by 
Mr. Rosenberg and published by Baker, Voorhis & Co., 1924. 
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usual form of corporate bond issue secured by deed 
of trust, such as was used in the present case (R. 51), 
wherein the majority are by contract given power to 
direct foreclosure proceedings or other proceedings 
to enforce rights under the deed of trust. (See an¬ 
notation to Phipps case, 28 A. L. R. 1196.) 

On the other hand, one of the differences between 
an equity foreclosure proceeding such as the present 
one and a typical receivership and reorganization 
suit is that no affirmative approval of a reorganiza¬ 
tion plan need be sought in order to prosecute the 
foreclosure suit. In fact, the term, “reorganization 
plan/’ though used for convenience in the present 
case, has not the technical meaning which is ascribed 
to it in the other line of cases of which the National 
Radiator Corporation case is typical. A true reor¬ 
ganization plan deals with all of the assets of a cor¬ 
poration. The plan put into effect in the present case 
was merely one for cooperation among the mortgage 
and note creditors of this corporation for the forma¬ 
tion of a company to purchase its mortgaged assets 
at foreclosure sale. All of the assets of the old cor¬ 
poration were not sold nor even all of them which 
were in the possession of the receivers. The receiv¬ 
ers, originally appointed in the foreclosure suit, were 
not receivers! of all of the properties, but merely cus¬ 
todial receivers of those assets which were in the Dis¬ 
trict of Columbia, which was not the domicile of the 
corporation. There was no plan in the present case 
to reorganize the old corporation and save it and its 
property for its stockholders; the proceeding is to 
apply the property to the payment of debts. It might 
have prevented confusion if the so-called reorganiza¬ 
tion plan had been called a plan for the purchase of 
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the mortgaged assets by a corporation to be organized 
among the creditors of Wardman Real Estate Prop¬ 
erties, Inc. 

It was complained on the oral argument that Judsje 
Adkins did not pass on the reorganization plan] What 
he said about it appears in the record, p. 48. The 
fact is that no one asked him to, and no complaint was 
made by anyone nor any error assigned based on the 
fact that he did not. 

When the confirmation proceeding came on for hear¬ 
ing before Judge Letts, the so-called reorganization 
plan was put in evidence before him as a part| of the 
evidence bearing on the charge of fraud, and is so 
dealt with in the court’s findings (R. 125). It was 
submitted by the proponents of the plan, but dot? as 
in the line of cases we have been discussing, in order 
to secure any judicial aid in carrying it out. 

The general effect of the proceeding below is of 
course and properly to devote all of the mortgaged 
assets towards the payment of the mortgage debt, but 
it is no part of the so-called reorganization plan to 
cut off other creditors from their claims against the 
corporation, and such unmortgaged assets as are in 
the possession of the receivers below are in process 
of being subjected to the claims of the general ^edi¬ 
tors. 

This proceeding thus presents an entirely different 
picture from reorganizations by receivership arid ju¬ 
dicial sale or judicial transfer of assets such as is 
dealt with in the National Radiator Corporation case 
and in the cases there referred to. 

Read in the light of the prior decisions, the effect 
of Judge Brandeis’ recent decision in the National 
Radiator Corporation case is to put a check to abuses 
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in judicial reorganizations. The opinion finds it a 
fact that the old company was not only solvent, but 
that its cash position was good, that there was no oc¬ 
casion for any default nor anything to be accomplished 
by the proceeding excepting a reduction of its debt 
under a scheme which originated with the corporation 
itself. The opinion points out that a judicial sale was 
resorted to only because of a provision in the inden¬ 
ture securing the debentures of the company to the 
effect that the property should not be sold as an en¬ 
tirety unless i the purchaser assumed payment of the 
debentures. The following excerpts from the opinion 
indicate as compactly as could any summary of it the 
limitations on the doctrine of this case: 

“It (the bill) did not allege that the corpora¬ 
tion was unable to pay the interest; or that it was 
insolvent; or that its assets while ample were not 

then available for payment of its debts.” 

* * # * * * # * 

“When the bill was filed, and when the receivers 
were appointed, the Corporation could have paid 
from theicash on hand all overdue debenture in¬ 
terest, as well as all its other current liabilities, 
without impairing its ability to continue the busi¬ 
ness. The cash on hand was $1,257,381.59. The 
over-due interest amounted then to $709,359.69. 
That $547,985.90, the difference between these two 
amounts, was more than the amount required for 
working capital is demonstrated by action of the 
receivers. ’ ’ 

******* 

“The court’s power was invoked for a purpose 
for which it may not be exercised. 

“We have no occasion to consider under what 
circumstances a court of equity may, through ap¬ 
pointment of receivers and judicial sale, lend aid 
to protect the interests of creditors and effect a 
reorganization of an insolvent corporation. Xor 
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need we consider under what circumstances a 
court of equity may, because the assets of a cor¬ 
poration are ample to meet all liabilities but can¬ 
not then be immediately converted into casfi, prop¬ 
erly appoint receivers in order to present values 
and prevent unequal treatment of creditors. The 
case before us is of a different character. The 
possibility of insolvency was not mentioned when 
the board of directors voted to make default in 
the payment of the semi-annual interest} on its 
funded indebtedness and approved the Irian of 
Reorganization. While defaulting on its jdeben¬ 
tures, the Corporation continued its business oper¬ 
ations and paid promptly its merchandise and 
other unfunded indebtedness. Insolvency was not 
present, or imminent. The debentures were not 
to mature until 1947. Insolvency even in Ijhe re¬ 
mote future was not certain. This company de¬ 
faulted when it was both solvent and liquid. It 
defaulted, although it had cash in bank eqjual to 
three and a half times its total current liabilities, 
including this interest. It defaulted, although the 
amount of the cash on hand was so large) that, 
even if the interest had been paid, the surplus of 
cash remaining would have been more thai|i was 

then required for working capital.” 
****** 

I 

4 4 The power of the District Court was invoked, 
not to enforce rights of creditors, but to d'efeat 
them. The fact that the means employed to effect 
the fraudulent conveyance was the judgment] of a 
court and not a voluntary transfer does not re¬ 
move the taint of illegality.” 
******* 

4 4 It is clear from the evidence introduced by the 
Reorganization Committee and the receivers 'that 
the upset price and the sale price were far b^low 
even the scrap value. The upset price fixed jwas 
$2,500,000. The entire property was sold to the 
Reorganization Committee for $2,550,000. At that 


i 



18 


time the cash and assets equivalent to cash alone 
aggregated $2,192,804.95.’ ’ 

In short, the gist of the National Radiator Corpora¬ 
tion decision is that a solvent corporation cannot of 
its own volition utilize an equity receivership and 
judicial sale to reduce the amount of its indebtedness 
against the will of a creditor, even though a majority 
of the creditors assent. In such case good morals and 
good law both require that all creditors be paid to the 
extent of the actual value of the corporate assets. 

The rule laid down in the National Radiator Corpo¬ 
ration case is obviously not for universal application 
and is equally clearly applicable only to cases where 
as there the corporation was not compelled to suffer 
a foreclosure but voluntarily brought on one to ac¬ 
complish its own purposes. 

We need not justify in reason, as though it were a 
novel proposition, the rule of this Court that a fore¬ 
closure bid even by the creditor need not be at what 
is considered a figure for sound value.* But a reason 
which makes just and equitable the acceptance of a bid 
by united bondholders of less than the fair appraisal 
value of property, is that but for the action of the 
bondholders in so uniting and bidding, there would be 
practically no bid at all and the property would have 
only a scrap value. It is the bid of the united majority 
which gives the property any foreclosure value at all. 
The united majority are therefore entitled to a specu¬ 
lative profit on their bid. In the National Radiator 
Corporation case the company itself had ample re- 

*The right of the secured bondholders to buy and to credit for 
their share of the secured deed is secured by D. C. Code (1901) 
Sec. 544, as well as by reason. For it would be a formality for the 
bondholders to pay cash to the trustee as purchase price and 
immediately receive it back as distribution on account of the debt. 
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sources to prevent the foreclosure. The compaky itself 
could have saved its properties from being scrapped 
and therefore anyone interested in the company was 
entitled to have the company exert itself to realize the 
true values of the property. The salvaging effort of the 
majority creditors was not all that stood between the 
company’s assets and a scrap value. The unitecj major- 
itv of the securitv holders were therefore not conduct- 

V •/ 

ing a salvaging operation. A reorganization w^s being 
forced by the debtor company itself which could have 
prevented any sacrifice in value. Under these different 
circumstances, all persons having any interest) in the 
debtor company were entitled to the benefit which a 
proper exertion on the part of the debtor company 


would have produced, that 
properties from sacrifice. 


is, the salvaging 


of its 


CONCLUSION 


It remains our view that this is an appeal frbm the 
order of distribution; that it cannot be use^l as a 
means of uprooting the proceeding as to prior appeal- 
able orders; that the record shows no error; arid that 
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the appeal should be dismissed or the order appealed 


from should be affirmed. The additional considera- 


ore m 


tions brought forward in this reply are theref< 
our opinion immaterial, but this Court may with more 
satisfaction dismiss or affirm if it is assured thjat the 
case of appellees is sound also in those respec|ts not 
here for review. 

Paul E. Lesh, 1 


Attorney for Appellees Leonard L . Stanley 


bondholders committee . 


et al. 


Peelle & Lesh, 

Of Counsel. 


January 28, 1934. 
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